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HISTORY OF. THE LAW OF BUSINESS COR- 
PORATIONS BEFORE 1800. 


I. 


HE most striking peculiarity found on first examination of 
the history of the law of business corporations is the fact 
that different kinds of corporations are treated without distinction,. 
and, with few exceptions, as if the same rules were applicable to 
all alike. Subdivisions into special kinds are indeed made, but 
the classification is based on differences of fact rather than on 
differences in legal treatment. Thus, corporations are divided 
into sole and aggregate. Again, they are divided into ecclesiastical 
and lay, and lay corporations are again divided into eleemosynary 
and civil. But the division having been made, the older authors ! 
proceed to treat them all together, now and then recording some 
minor peculiarity of a corporation sole or of an ecclesiastical cor- 
poration with one member capable. 

Municipal and business corporations, so unlike according to 
modern ideas, are classed together as civil corporations, and 
treated together along with the rest. Yet the East India Com- 
pany was chartered in 1600, and other trading companies had 
been chartered even earlier, and between 1600 and 1800 numer- 





1Z.g., Coke, in Sutton’s Hospital Case, 10 Rep. 1, The Law of Corporations, 
1 Blacks. Com. ch. xviii., Kyd on Corporations. 
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ous corporations were chartered, having for their objects, trade, 
fishing, mining, insurance, and other business purposes. To 
understand how it was that the law of business corporations 
was so connected with that of other corporations, and how it 
gradually became distinguished, it is necessary to understand how 
such corporations grew up, and in what way they were regarded 
when first they came into existence. 

The general idea of a corporation, a fictitious legal person, dis- 
tinct from the actual persons who compose it, is very old. Black- 
stone ascribes to Numa Pompilius the honor of originating the 
idea.' Angell and Ames are of the opinion that it was known 
to the Greeks, and that the Romans borrowed it from them.? 
Sir Henry Maine, however, shows that primitive society was re- 
garded by its members as made up of corporate bodies, that the 
units ‘‘were not individuals but groups of men united by the 
reality or the fiction of blood relationship,” and that the family, 
clan, tribe, were recognized as distinct entities of society before 
individuals were.? It is not surprising, therefore, to find in the 
Roman law the conception of corporate unity early developed. 
Savigny, in whose treatise * may be found the best connected ac- 
count of corporations in the Roman law, states that villages, towns, 
and colonies were the earliest. ‘ But once established definitely 
for dependent towns, the institution of the legal person was ex- 
tended little by little to cases for which one would hardly have 
thought of introducing it. Thus, it was applied to the old brother- 
hoods of priests and of artisans; then, by way of abstraction, to 
the State, which, under the name of fiscus, was treated as a person 
and placed within the jurisdiction of the court. Finally, to sub- 
jects of a purely ideal nature, such as gods and temples.” Savigny 
then enumerates the different kinds of corporations among the 
Romans. The present subject is concerned with but one of these, 
—the business associations. ‘To this class belong the old cor- 
porations of artisans who always continued to exist, and of whom 
some, the blacksmiths, for example, had particular privileges; 
also new corporations, such as the bakers of Rome, and the boat- 
men at Rome and inthe provinces. Their interests were of the 





11 Blacks. Com. 468. 

? Angell and Ames on Corp. (1st ed.). 

3 Ancient Law (4th ed.), 183. 

‘System des Heutigen Rémischen Rechts, vol. ii. § 86 ef seg. 
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same nature, and this served as the basis of their association, but 
each one worked, as to-day, on his dwn account.” 

‘‘ There were also business enterprises carried on in common 
and under the form of legal persons. They were ordinarily 
called societates. Their nature was, in general, purely contractual ; 
they incurred obligations, and they were dissolved by the will as 
well as by the death of asingle member. Some of them ob- 
tained the right of being a corporation, keeping always, however, 
the name of soctetates. Such were the associations for working 
mines, salt-works, and for collecting taxes.” ! 

This latter kind of corporation seems never to have become 
sufficiently numerous or important to exert a definite influence 
on the law. Perhaps the Romans were not a sufficiently com- 
mercial people to develop the uses of business corporations. In 
common with other associations the authorization of the supreme 
power of the State was needed to constitute them legal persons, 
though this might be given by tacit recognition ;? and the assent 
of the sovereign was equally necessary for dissolution. Three 
members were requisite for the formation of a corporation, though 
not for its continued existence. The rights and duties of the fic- 
titious person corresponded closely to those of an actual person, 
so far as the nature of the case admitted. It could hold and 
deal with property, enjoy wsufructus, incur obligations, and 
compel its members to contribute to the payment of its debts, 
inherit by succession either testamentary or by patronage, and 
take a legacy. Whether it could commit a tort was a disputed 
question. 

After the introduction of Christianity the church found numer- 
ous applications in its own organization for the doctrines which 
had been developed in regard to corporations, and through the 
church and its officials these doctrines strongly influenced the 
law of England, where they were applied to the existing associa- 
tions. 

The earliest corporate associations in England seem to have 





1 Savigny, System etc., § 88. 

2 Blackstone is, therefore, in error in saying (1 Com. 472) that by the civil law the 
voluntary association of the members was sufficient unless contrary to law —an error 
probably caused by the fact that penalties were imposed on certain forbidden associa- 
tions in the nature of clubs for acting without the authorization of the State, and only 
on these. 
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been peace-guilds, the members of which were pledged to stand 
by each other for mutual protection} Such brotherhoods would 
naturally be formed by neighbors or by ‘those exercising similar 
occupations. From the tendency to associate on account of 
proximity of residence were developed municipal corporations ; 
from the tendency to associate on account of similarity of occupa- 
tion the craft guilds grew. These two classes of corporations were 
the earliest regularly chartered lay corporations in England. 
Both of them had their counterparts in the Roman law.? At 
first sight they do not seem to have much in common, but the 
ancient municipal corporation differed from its modern descend- 
ant. It was a real association, and membership could not be 
acquired simply by residing within the town limits. It exercised 
a minute supervision over the inhabitants, — among other things 
regulating trades. The guilds or companies did the same thing, 
only on a more restricted scale. They made by-laws governing 
their respective trades, which were not simply such regulations 
as a modern trade-union might make, since any one carrying on 
a trade, though not a member of the guild of that trade, was bound 
by its by-laws, so long as they were not opposed to the law of 
the land or to public policy as it was then conceived.? In short, 
the guilds exercised a power similar to that exercised by the 
municipal corporations, and, indeed, so late as the time of Henry 
VI. guildated and incorporated were synonymous terms.* Instead 
of having for its field all inhabitants of a district and local legisla- 
tion of every character, the guild: was confined to such inhabitants 
of the district as carried on a certain trade and to regulations 
suitable for that trade. So far as that trade was concerned the 
right of government belonged to the guild. 

The first trades to become organized in this way were naturally 
the manual employments necessary to provide the community 
with the most fundamental necessities of civilized life. The 
weavers were the earliest. They received a charter from Henry 
II., “ with all the freedom they had in the time of Henry I.” The 
goldsmiths were chartered in 1327, the mercers in 1373, the 





1See History of Guilds, Luigi Brentano. 

* For an account of guilds at Rome see “ Les Sociétés Ouvriéres & Rome,” 96 Rev. 
des Deux Mondes, 626, by Gaston Boissier. 

3 Butchers’ Company v. Morey, 1 H. Bl. 370; Kirk v. Nowill, 1 T. R. 118. 

“Madox, Firma Burgi, 29. 
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haberdashers in 1407, the fishmongers in 1433, the vintners in 1437, 
the merchant tailors in 1466.1 

During the sixteenth century the growth of the commercial, 
spirit, fostered by the recent discovery of the New World, the 
more thorough exploration of the Southern Atlantic and Indian 
Oceans, and the search for a North-west passage, led to the estab- 
lishment and incorporation of companies of foreign adventurers, 
similar in all respects to the earlier guilds, except that their mem- 
bers were foreign instead of domestic traders. Among the earliest 
of these were the African Company, the Russia Company, and the 
Turkey Company.” The last two were called “ regulated com- 
panies ;” that is, the members had a monopoly of the trade to 
Russia and to Turkey, but each member traded on his own 
account. 

A more famous company was chartered by Queen Elizabeth in 
1600, under the name of the Company of Merchants of London, 
trading to the East Indies. It had been found that the expense 
incident to fitting out ships for voyages, often taking several years 
for their completion, was too great to be borne easily by individual 
merchants, and it was one of the claims to favorable consideration 
which the East India Company put forward, that ‘‘ noblemen, 
gentlemen, shopkeepers, widows, orphans, and all other subjects 
may be traders, and employ their capital in a joint stock.” 4 

Sums of various amounts were subscribed, and the profits were 
to be distributed in the same proportions. This joint-stock ad- 
venture was not, however, identical with the corporation. Mem- 
bers of the corporation were not necessarily subscribers to the 
joint stock, and any member could, if he liked, carry on private 
trade with the Indies, —a privilege belonging exclusively to mem- 
bers. By the charter, apprentices and sons of members were to be 
admitted to membership in the same way as was customary in the 
guilds. 

The East India Company was, therefore, in its early days, like the 
other trading companies, — an association of a class of merchants to 
which was given the monopoly of carrying on a particular trade, and 





11 And. Hist. of Commerce, 250. ? Knight’s Hist. of England, vol. v. 39. 

3 What follows in regard to the East India Company is based on “The History of 
European Commerce with India,” by David Macpherson, London, 1812, and documents 
therein quoted. 

‘ From the defence of the Company in the Privy Council, 2 And. Hist. Com. 173. 
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the right to make regulations in regard to it. Till 1614 the joint 
stock was subscribed for each voyage separately, and at the end of 
the voyage was redivided. After that, for many years, the joint 
stock was subscribed for a longer or shorter term of years, and at 
the end of each term the old stock was usually taken at a valu- 
ation by the new subscribers. Membership in the corporation, 
however, soon became merely a formal matter, — useless, except 
to those interested in the joint stock, especially as regulations 
were passed forbidding other members from engaging in private 
trading ventures to India. After 1692 no private trading of 
any kind was allowed except to the captains and seamen of the 
Company’s ships. The form, however, was still retained, and every 
purchaser of stock who was not a member of the Company was 
obliged to pay a fee of £5 for membership. 

At this time (1692) there were but two other joint-stock compa- 
nies of any importance in England, — the Royal African Company 
and the recently chartered Hudson’s Bay Company. The outline 
given above will serve to indicate their general nature and also to 
show how something like the modern joint-stock corporation grew 
out of the union of the ideas of association for the government of 
a particular trade by those who carried it on, and of combination 
of capital and mutual codperation, suggested and made necessary 
by the great expense incident to carrying on trade with distant 
countries. But the corporation was far from being regarded as 
simply an organization for the more convenient prosecution of 
business. It was looked on as a public agency, to which had been 
confided the due regulation of foreign trade, just as the domestic 
trades were subject to the government of the guilds. In a little 
book, entitled ‘‘The Law of Corporations,” published anony- 
mously in 1702,” it is said: “ The general intent and end of all 
civil incorporations is for better government, either general or 
special. The corporations for general government are those of 
cities and towns, mayor and citizens, mayor and burgesses, mayor 
and commonalty, etc. Special government is so called because it 
is remitted to the managers of particular things, as trade, charity, 
and the like, for government, whereof several companies and cor- 
porations for trade were erected, and several hospitals and houses 
for charity.” 3 





11670. *This is the first English book wholly devoted to the subject of corporations. 
3 Law of Corporations, p. 2. 
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This idea that the object of a business corporation is the public 
one of managing and ordering the trade in which it is engaged, as 
well as the private one of profit for its members, may also be 
noticed in the charters granted to new corporations, especially in 
the recitals, and in the provisions usually found that the newly 
chartered company shall have the exclusive control of the trade 
intrusted to it. 

At the end of the seventeenth century the advantages of corporate 
enterprises seem to have been realized, and acts of Parliament, au- 
thorizing the king to grant charters to various business associations, 
were more frequent. In 1692 the Company of Merchants of Lon- 
don trading to Greenland was incorporated ;' the act reciting the 
great importance of the Greenland trade, how it had fallen into 
the hands of other nations, and could only be regained by a 
greater undertaking than would be possible for a private individual, 
and the consequent necessity of a joint-stock company. In 1694 
the Bank of England received its first charter.?_ The act authorizing 
it was essentially a scheme to raise money for the government. 
Those who advanced money to the government were to receive a 
corresponding interest in the bank, the capital of which was to consist 
of the debt of the government. No other association of more than 
six persons was allowed to carry on a similar business.? Charters 
were also granted about this time to the National Land Bank,‘ the 
Royal Lustring Company,’ the Company of Mine Adventurers,® 
the famous South Sea Company,’ the Royal Exchange and the 
London (Marine) Assurance Companies.® In these charters also 
the public interest in having the undertaking prosecuted and the 
great expense incident thereto are mentioned. The capital of 
the South Sea Company, like that of the Bank, consisted of a debt 
due from the government on account of money loaned by private 
individuals. : 

The extravagant commercial speculations in joint-stock com- 
panies and the stock-jobbing in their shares which characterized 
the early part of the eighteenth century are well known. Ander- 
son, in his ‘“ History of Commerce,’® enumerates upwards of 





‘¥4 and 5 Wm. III., c. 17. 25 and 6 Wm. III., c. 20. 
3 By Stat. 6 Anne, c. 22, § 9. 47 and 8 Wm. IIL, c. 31. 
59 and 10 Wm. IIL, c. 43. 6 See 9 Anne, c. 24. 

79 Anne, c. 21. 86 Geo. I., c. 18. 


®Vol. i. (1st ed.) 291 ef seg. 
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two hundred companies formed about the year 1720, for the 
prosecution of every kind of enterprise, including one for the 
“Insurance and Improvement of Children’s Fortunes,” and an- 
other for “ Making Salt Water Fresh.” With very few 
exceptions, these companies were not incorporated, and in 
1720 writs of scive facias were issued,’ directing an inquiry as 
to their right to carry on business, in usurpation of corporate 
powers. This put a sudden end to many of these unfortunate 
ventures, and the consequent collapse of the enormously inflated 
public credit carried down others, so that only four of the long 
list were still in existence when Anderson wrote, — the York 
Buildings Company, the two Assurance Companies mentioned 
above, and the English Copper Company. The speculation in 
shares had been too great and the expectations of profit too ex- 
travagant not to cause a correspondingly great distrust in corporate 
enterprises when the bubble burst, and the profits realized were 
found to be small and extremely variable. Adam Smith, writing 
in 1776, was of opinion? that “the only trades which it seems 
possible for a joint-stock company to carry on successfully without 
an exclusive privilege, are those of which all the operations are 
capable of being reduced to what is called routine, or to such a 
uniformity of method as admits of little or no variation. Of this 
kind is, frst, the banking trade; secondly, the trade of insurance 
from fire, and from sea risk and capture in time of war; thirdly, 
the trade of making and maintaining a navigable cut or canal; and, 
fourthly, the similar trade of bringing water for the supply of a 
great city.” To render the establishment of a joint stock reason- 
able, however, the author says, two other circumstances should 
concur: first, “ that the undertaking is of greater and more general 
utility than the greater part of common trades; and, secondly, 
that it requires a greater capital than can easily be collected into 
a private copartnery.” 

But during the latter part of the eighteenth century corpora- 
tions were gradually increasing in number and importance. The 
need for them was felt in establishing canals, water-works, and, to 
some extent, in conducting the growing manufactures of the king- 
dom. The progress was indeed slow, and was destined to be so 
until the introduction of gas-lighting into all the larger cities and 





1 And. Hist. Com., Vol. ii. 296. 
® Wealth of Nations, book v. ch. i. art. 5. 
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towns early in the present century, and later the laying of rail- 
ways, created a wide-spread necessity for united capital. 

The outline sketch just given of the growth of business corpora- 
tions shows that they are not a spontaneous product, but are 
rather the result of a gradual development of earlier institutions, 
running back farther than can be traced. It would be strange if 
signs of this development were not found in the history of the law 
relating to them. The natural expectation would be, and such is 
in fact the case, that as to the points which modern business cor- 
porations have in common with the early guilds and municipalities, 
the law relating to them dates back farther than almost any other 
branch of the law, while as to the points which belong exclusively 
to the conception of the business corporation, the law has been 
formed very largely(since 1800., And not only had a body of 
new law to be thus formed, but old doctrines laid down by early 
judges as true of all corporations, though in reality suited only to 
the kinds of corporations then existing, had to be discarded or 
adapted to changed conditions. 

In the first place, then, the endeavor will be to examine the 
points which belong essentially to every kind of corporation, and 
afterwards to consider what was settled before the present century 
in regard to the peculiar relations arising from the nature of a 
business corporation. 

In the case of Sutton’s Hospital,’ decided in 1612, the general 
law of corporations was considered at some length, and the follow- 
ing things were said to be “ of the essence of a corporation:? Ist, 
Lawful authority of incorporation, and that may be by four meajs, 
viz., by the common law, as the king himself, etc.; by authority 
of Parliament; by the king’s charter; and by prescription. The 
2d, which is of the essence of the incorporation, are persons to be 
incorporated, and that in two manners; viz., persons natural, or 
bodies incorporate and political. 3d, A name by which they are 
incorporated. 4th, Of a place, for without a place no incorpora- 
tion can be made. 5th, By words sufficient in law, but not re- 
strained to any certain, legal, and prescript form of words.” 

This, then, was the mould in which every corporation had to be 
cast, regardless of what might be its nature or its purpose. 

The first requirement, due authorization, existed in the Roman 





110 Rep. 22 b. * 10 Rep. 29 b. 
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law as well as in the English.! But, since corporate bodies were 
recognized as facts from the earliest dawn of history, when the 
rule became recognized that the authority of the supreme power 
of the State was necessary for their formation, a theory had to be 
found to support the old associations, which had not been formed 
in accordance with the rule. This was done both in Roman and 
in English law by recognizing that a corporation could come into 
existence by prescription. It is safe to say, however, that pre- 
scriptive and common-law corporations were of the older forms 
only, and that for the formation of business corporations, from the 
first, a charter from the king directly or by authority of Parliament 
was necessary. 

Originally the power was exercised exclusively by the king; 
but his power to grant charters allowing exemptions or monopolies 
was gradually restricted, like many of his other powers, as little by 
little the House of Commons assumed the entire effective control 
of the government. The regulated Russia Company received its 
charter from the crown in 1555 without the consent of Parliament ; 
so did the East India Company in 1600, the Canary Company in 
1665, the Hudson Bay Company in 1670. All of these com- 
panies were given monopolies. The rights of the Russia Com- 
pany and of the East India Company were afterwards regulated 
by statute; and the patent of the Canary Company was soon with- 
drawn, though not before giving rise to a test case? on the validity 
of the monopoly, in which the court decided against it. The 
Hudson’s Bay Company continued to enjoy its charter without 
interference, but its right to a monopoly held good so long only 
as nobody cared to dispute it. After the Revolution, no doubt, it 
was tacitly admitted that for the validity of a charter conferring a 
monopoly or other special privilege an act of Parliament was 
necessary, though for granting the simple franchise of acting as a 
corporation the patent of the king was sufficient. 

The last of the requisites enumerated by Coke may be re- 
garded as included within the first. ‘“ Lawful authority of incor- 
poration” must necessarily be given “ by words sufficient in law.” 
The necessity for persons to compose the corporation results from 
the nature of things rather than from any rule of law. Perhaps 
the same may be said of the importance of aname. As an actual 





1 See supra, p. 107. ? Horne v. Ivy, 1 Ventr. 47. 
(pra, p. 107 y 7 
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person could hardly transact business or sue and be sued in the 
courts without a name, so the fictitious person of a corporation 
rests under a similar necessity. Possibly Coke meant something 
more, regarding a corporation as an abstraction which would have 
no existence without a name. “ For a corporation aggregate of 
many is invisible, immortal, and rests only in intendment and con- 
sideration of the law.”! But if such was his view, it was not 
shared by his successors, when the tinge of scholasticism which 
colored all the law of the period faded away. In the case of the 
Dutch West India Company v. Van Moses,’ decided in 1724, it 
was held that the action was well brought, though no certain 
name had been given the company by the Dutch States, the name 
being that by which it was usually called; and there are numerous 
cases to the effect that a technical misnomer of a corporation had 
even less effect than the misnomer of an individual. 

When Coke wrote, it seems to have been necessary that a cor- 
poration should be named as of a certain place. This require- 
ment, apparently so fanciful, is explained by the fact that the early 
corporations were almost all formed for local or special govern- 
ment of some kind, and it was consequently necessary to desig- 
nate the place where the jurisdiction was to be exercised. The 
requisite must very early have become merely formal in case of 
certain classes of corporations, and might be fictitious. Thus, such 
names may be found as ‘“ The Hospital of St. Lazarus of Jerusa- 
lem in England” and “ The Prior and Brothers of St. Mary of 
Mt. Carmel in England.”* As the purpose for which corporations 
were instituted became more varied, and the modes of thought of 
lawyers became more reasonable, less stress was laid on the for- 
mality under consideration. It is hardly mentioned in “The 
Law of Corporations” or in Blackstone’s chapter.6 Kyd merely 
says, ‘ It is generally denominated of some place;”7 and it may be 
assumed as true of business corporations, as well as of most others, 
that before the beginning of the present century there was no 





1 Sutton’s Hospital Case, 10 Rep. 32. 

21 Stra. 612; and see the Law of Corporations, 13. Also, if the name of a corporation 
be changed, it retains its possessions, debts, etc. Bishop of Rochester’s Case, Owen, 73; 
s. c. 2 And. 107; Luttrel’s Case, 4 Rep. 87 b; Mayor of S. uv. Butler, 3 Lev. 237; 
Haddock’s Case, 1 Ventr. 355. 

3 1 Kyd, 236 e¢ seg. * Button v. Wrightman, Cro. Eliz. 338. 

5 Rol. 512. ® Blacks. Com. ch. xviii. 

71 Kyd, 228. 
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force in Coke’s fifth essential for the existence of a corporation 
other than as a matter of convenience.! 

Grant, now, that a corporation was legally called into being, what 
abilities and disabilities was it considered to have? Coke says:? 
“When a corporation is duly created all other incidents are tacitly 
annexed —. . . and therefore divers clauses subsequent in the 


charters are not of necessity, but only declaratory and might well 
be left out; as— ' 


“Ist. By the same to have authority, ability, and capacity to 


purchase, but no clause is added that they may alien, etc., and 
it need not, for it is an incident. 

“2d. To sue and be sued, implead and be impleaded. 

“3d. To have a seal; that is also declaratory, for when they 
are incorporated they may make or use what seal they will. 

“4th. To restrain them from aliening or devising but in certain 
form; that is an ordinance testifying the king’s desire, but it is 
but a precept and does not bind in law. 

“5th. That the survivors shall be acorporation; that is a good 
clause to oust doubts and questions which might arise, the num- 
ber being certain. 

“6th. Ifthe revenues increase, that they shall be used to increase 
the number of the poor, etc. ; that is also explanatory. 

“8th. To make ordinances; that is requisite for the good order 
and government of the poor, etc., but not to the essence of the 
incorporation. 

“oth. The license to purchase in mortmain is necessary for 
the maintenance and support of the poor, for without revenues 
they cannot live, and without a license in mortmain they cannot 
lawfully purchase revenues, and yet that is not of the essence of 
the corporation, for the corporation is perfect without it.” 

This list of attributes laid down by Coke as necessarily belong- 
ing to all corporations is quoted with approval in ‘“ The Law of 
Corporations.”? It is given by Blackstone in substance, though 
altered to the following form :*— 

The incidents which are tacitly annexed to every corporation as 
soon as it is duly erected are — 





1See Mayor of Stafford v. Bolton, 1 B. & P. 40. 


? Sutton’s Hospital Case, 10 Rep. 30, citing as authority 22 Edw. IV., Grants, 30. 
3 
p- 16. 


“1 Blackst. Com. 475; also in Wood’s Inst. of the Laws of Eng., bk. i. ch. viii. 
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“st. To have perpetual succession. This is the very end of 


its incorporation, for there cannot be a succession forever without 


an incorporation, and therefore all aggregate corporations have a 
power necessarily implied of electing members in the room of 
such as go off. itis 

“2d. To sue or(be sued, implead or be impleaded, grant or 
receive, by its corporate name, and do all other acts as natural per- 
sons may. 

“3d. To purchase lands and hold them for the benefit of them- 
selves and their successors, which two are consequential of the 
former. 

“ath. To have acommon seal. . 

“ sth. To make by-laws or private statutes for the better govern- 
ment of the corporation, which are binding on themselves, unless 
contrary to the law of the realm, and then they are void.” 

The enumeration of Blackstone is given without substantial 
alteration by Kyd,' though he adds that the last two powers are 
unnecessary for a corporation sole, and that the right to make by- 
laws is not inseparably incident to all kinds of corporations aggre- 
gate, for there are some to which rules may be prescribed; and, 
further, that the list is not exhaustive. The first three capacities 
are reducible to this, that the fictitious person of the corporation 
shall have, in general, the capacity of acting as an actual person, 
so far as the nature of the case admits. Such must have been the 
recognized law ever since corporations, as we understand the word, 
existed ; for the conception of a corporation as a legal person, a 
conception going back farther than can be definitely traced, in- 
volves necessarily the consequence that before the law the cor- 
poration shall be treated like any other person. To this 
consequence there is a necessary exception in regard to such 
rights and duties as require an actual person for their subject. 

The right and the necessity of having a corporate seal was 
probably in its origin simply the result of treating a corporation 
in the same way as an individual. The great antiquity of the 
custom of using seals is well known. It prevailed among the 
Jews and Persians,’ as well as among the Romans. It was spread 
over all the countries whose systems of law were borrowed from 
the Romans, and it was introduced into England by the Normans.° 





Vol. i. p. 69. 
22 Blackst. Com. 305; Genesis, xxxviii. 18; Esther, viii. 8; Jeremiah, xxxii. 10. 
32 Blackst. Com. 306. 
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In England, owing to the generally prevailing illiteracy, the use 
of the seal became the ordinary way of indicating the maker of a 
charter. The practice, apparently, was not the result of a desire 
for peculiar solemnity, but merely for identification. The use and 
object of a corporate seal may be assumed to have been the same 
as of an individual seal. It is true that Blackstone’ finds a reason 
for its use in the fact that “a corporation, being an invisible body, 
cannot manifest its intentions by any personal act or oral dis- 
course; it therefore acts and speaks only by its common seal.” 
But this reason, besides bearing on its face indications of having 
been invented after the fact, goes altogether too far. A corpora- 
tion has no hand with which to affix its seal, and if it may perform 
that act by an agent, there is no reason in the nature of things 
why it should not do anything else by the same instrumentality.” 
And in the Roman law the use of a common seal was only a 
possible, not a necessary, way for a corporation to act. 

When writing became a general accomplishment, the use of a 
seal for private documents was reserved for instruments of a 
peculiarly formal or solemn character. That a similar transition 
did not take place in the use of the seal of a corporation may be 
ascribed to the natural conservatism of a number of men acting in 
a body, and to the fact that from the character of early corporations 
the inconvenience of sealing all corporate contracts was not likely 
to be felt. However this may be, it was a rule of law well settled 
before business corporations came into existence that a corporation 
could only act by deed under its common seal. To the rule some 
slight exceptions were allowed, but only in fewcases. Such a 
restriction could not fail to be extremely embarrassing to corpo- 
rations, when they afterwards sprang up, the object of which was 
to carry on trade; and the development of the law on this point in 
regard to such corporations shows not so much a growth of legal 
doctrine, as an endeavor to do away with the inconvenient restraint 
imposed on all aggregate corporations, which had its origin when 
guilds and municipal and ecclesiastical associations were the only 
corporate bodies,—an endeavor that met with but indifferent 
success.® 

The general rule seems to have been well settled in the fifteenth 





11 Com. 475. 
*  Blackst. Com. (Sharswood’s ed.) 475, n. 7. 
3 Taylor on Evidence (8th ed.), § 976 e¢ seg. 
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century, and it also appears that there were some slight exceptions 
to it.! Just what these were, was by no means definitely marked out. 
In Y. B. 4 Hy. VII. 17 b, one of the judges, Townsend, said: “ A 
body corporate cannot make a feoffment or lease or anything relat- 
ing to their inheritance without deed, but of offices and things 
which pertain to servants they can. For they can appoint plowmen 
and servants of husbandry without deed, and butlers and cooks 
and things of that kind, and can depute their servants to do any- 
thing without deed. They can do this because it is not in disinher- 
itance of the corporation, but only by way of service, and it is the 
common course to justify by command of the body corporate, 
and not show anything from it.” Brian, however, was of a con- 
trary opinion, saying, ‘‘ A body corporate can do none of those 
things without deed.” Townsend’s opinion undoubtedly made 
more sweeping exceptions than were afterwards allowed, but his 
statement that a corporation could appoint a cook or butler 
without a deed was for centuries cited as indicating the extent of 
the power of acting without using the corporate seal.?, In Y. B. 7 
Hy. VII. 9, it was held that the defendant in an action of trespass 
could not justify as acting for a corporation without showing 
authority by deed. Wood adds: “ But of little things the law is 
otherwise, for it would be infinite if.each little act was by deed, as, 
a command to their servants, to light a candle in church, or to 
make a fire, or such things.” With this the court with one excep- 
tion agreed. This statement of the law is based on a principle 
which continued to be decisive in the eighteenth as in the six- 
teenth century. In transactions which from their nature could be 
done under seal only with great inconvenience, the formality of 
sealing was dispensed with. The inconvenience might arise from 
the pettiness of the act, or from its being of every-day occurrence 
and necessity, or from the importance of immediate action. The 
exception was wrested by common sense from the scope of the 
rule. 

Accordingly, when business corporations arose, it must have 
been tacitly admitted that the daily business need not all be 
transacted under seal. For instance, the bills of the Bank and of 
the East India Company were never sealed. The right to make 





1Y. Bks. 9 Edw. 1V. 39, 4 Hy. VII. 17 b, 7 Hy. VII. 9. 


* Horne v. Ivy, 1 Vent. 47; Dunston v. Imp. Gas Co., 3 B. & Ad. 125, 129; Tilson z. 
Warwick Gas Co., 4 B. & C. 962, 964. 
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such bills was afterward defended and explained as necessarily 
implied in the powers given them by Parliament. These corpora- 
tions “ could not carry on their business without the making of 
such instruments, and they would cease to be bills or notes if under 
seal. It is clear, however, that this indulgence is not allowed by 
law to be extended beyond cases of absolute necessity.” ! 

A more difficult point was raised in 1717, in the case of Rex v. 
Bigg,’ the leading case before the present century on the extent to 
which a business corporation could act without the use of its seal. 
Bigg was charged with felony in altering a bank-note signed by 
one Adams, an officer of the bank. It was objected that Adams 
did not have authority under the seal of the bank to affix his 
name, and that consequently the altered instrument was not a 
valid obligation, and the prisoner was not guilty of forgery. The 
argument of Peere Williams for the prisoner is fully given, and the 
cases which he cites seem to bear him out in his contention that 
such an agent could not be appointed without deed; but a major- 
ity of the court held the prisoner guilty of felony. No opinion is 
given. It must be admitted that the decision involved some ex- 
tension of the old rule that a cook or butler or servant for some 
petty purpose could be retained without a sealed instrument, but 
after this the law was settled that the regular servants and agents 
of a business corporation were to be regarded in a similar way. 

But, granting this, how far could an agent of such a corporation 
act in its behalf without a deed? As mentioned above, a corpora- 
tion, the charter of which authorized it to carry on a business that 
required for its proper exercise the issue of bills and notes, did 
not need to affix the common seal to such obligations. Undoubt- 
edly, also, a large amount of routine business was transacted 
entirely by parol, and there is no case reported where a transac- 
tion executed on both sides was set aside because the corporation 
did not act by deed. But, for the rest, it may at least be said that 
till after the first quarter of the present century had passed, no 
unsealed executory contract was binding on either party ;* and it is 
probable, also, that in a partially executed transaction no special 





1East London Waterworks Co. v. Bailey, 12 Moore, 532; Ss. C. 4 Bing. 283; and 
see Edie v. E. I. Co., 2 Burr. 1216, where assumpsit was brought against the Company 
on a bill of exchange, without objection. 

23 P. Wms. 419. 

3 Bac. Abr., tit. Corporation (E) 3; 1 Kyd on Corp. 26. 

* East London Waterworks v. Bailey, 12 Moore, 532; s. C. 4 Bing. 283. 
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agreement was valid without seal. On the other hand, if the 
transaction was such as of itself gave rise to an obligation, it 
could be enforced; forfeitures and tolls could be recovered in 
assumpsit;/ if land were demised without deed, and the lessee oc- 
cupied the premises, he was liable for rent in an action for use 
and occupation; and similarly, no doubt, if goods were bought or 
sold by a corporation and delivery was made, the vendee could 
have been forced to return or pay for them.” 

The courts were sometimes able to mitigate the hardships 
which followed from the necessity of doing everything under seal, 
by presuming, as a matter of pleading, that when performance by 
a corporation was averred, performance with all necessary formal- 
ities was intended,® and partial relief was given in special instances 
by act of Parliament ;* but at best it would be hard to find a more 
striking instance of a rule of law which arose from the customs 
prevailing in an entirely different state of society still maintaining 
itself when every reason for its existence had ceased, and its only 
effect was to produce injustice. 

The right to pass by-laws for the regulation of their affairs 
belonged to corporations in the Roman law® from a very early 
period, and also in the English law. Indeed, the right is a conse- 
quence almost necessarily following from the nature of the early 
corporations. Institutions to which were delegated powers of 
government, whether ecclesiastical or secular, whether exercised 
over all within a certain locality or confined to those practising a 
particular trade, must have been allowed appropriate means of 
exerting their authority, and the scope of the by-laws must have 
been proportioned to the jurisdiction. Thus, the by-laws of a cor- 
porate town were binding on any one who came within its limits.® 
The by-laws of a guild were binding not on its members only, 





1The Barber Surgeons v. Pelson, 2 Lev. 252; Mayor of London v. Hunt, 3 Lev. 37; 
and see Parbury v. Bank of England, 2 Doug. 524, where, at the suggestion of Lord 
Mansfield, a special action of assumpsit was brought on account of the bank’s refusal to 
transfer stock on the books. 

2E. I. Co. v. Glover, 1 Stra. 612. 

3 Edgar v. Sorell, Cro. Car. 169; Tilson v. Warwick Gas Co., 4 B. & C. 962; Rex v. 
Bigg, 3 P. Wms. 419. 

4 E.g. 11 Geo. I. c. 30, § 43, which allowed the two insurance companies recently 
chartered to make use of the freer pleading in vogue in the action of assumpsit when 
sued on their policies, which were under seal. 

® Dig. xlvii. 22, lex 4. 

® Cuddon v. Eastwick, 1 Salk. 193, pl. 5. 
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but on such outsiders as exercised the trade which the guild gov- 
erned and regulated.| The power of making by-laws would be 
useless without means of enforcing them, and the imposition of 
penalties for failure to comply with its by-laws was within the 
power of a corporation, from an indefinite time.? The farther 
back the examination is carried the broader seems to have been 
the power of punishing the refractory, extending by special char- 
ter in many cases to imprisonment as well as fine. By Coke’s 
time, however, it was settled that the power of imprisonment could 
not be given by letters-patent from the king, but required an act 
of Parliament ;* and it was further held that similar authority was 
needed for a by-law affixing as a penalty the forfeiture of goods ;® 
but that such by-laws were formally valid may be inferred from 
the fact that this mode of enforcement was sometimes supported 
as being in accordance with an immemorial custom.® Further 
limitations on the power of making by-laws, which were more 
strictly construed as time went on, were that they must not be 
contrary, nor even cumulative, to the statutes of Parliament,’ nor in 
restraint of trade,® nor unreasonable.’ Business corporations, when 
they arose, were dealt with according to the same principles. As 
it was well recognized that such by-laws only could be made as 
were in harmony with the objects for which the corporation was 
created, and as the purposes for which business corporations 
were chartered were as a rule definitely marked out, the scope of 
the right to make by-laws was correspondingly narrowed. A few 
of the earlier joint-stock companies were intrusted with the regu- 
lation of the trade in which they were engaged, and the by-laws of 
these were binding on all engaged in the trade, precisely as was 
the case with guilds.“ But by the change in the conception of a 





! Butchers’ Co. v. Morey, 1 H. Bl. 370; Kirk v. Nowill, 1 T. R. 118. 

* The Law of Corp. 209. 

3 Grant on Corp. 86, especially notes d and f. 

* Towle’s Case, Cro. Car. 582; Chancey’s Case, 12 Rep. 83. 

58 Rep. 125 a; Horne wv. Ivy, 1 Ventr. 47; Clarke v. Tuckett, 2 Ventr. 183; Nightingale 
v. Bridges, I Show. 135. 

6 Clearywalk v. Constable, Cro. Eliz. 110; Sams v. Foster, Cro. Eliz. 352; s.c. Dyer, 
297 b. 

7 Grant on Corp. 78. 8 Ibid. 83. 

® Tbid. 80. 

1° Child v. Hudson’s Bay Co., 2 P. Wms. 207; 2 Kyd on Corp. 102. 

1 &.g.,the East India Company in its early days regulated the right of private trading with 
the Indies, and soon forbade it altogether. It endeavored to enforce this rule against a 
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corporation from an institution for special government to a simple 
instrumentality for carrying on a large business, the right to pass 
by-laws was restricted to regulations for the management of the 
corporate business.’ Such regulations, of course, like the by-laws 
of municipal corporations and guilds, were void if contrary to stat- 
utory or common law, or if unreasonable. Whether a certain 
by-law was held unreasonable or not depended in some measure 
on the discretion of the court. The decision might be different 
when judged by the standards of the eighteenth century from what it 
would be if judged by modern standards. Thus, a by-law of the 
Hudson’s Bay Company giving itself a lien on its members’ stock 
for any indebtedness due from them to the Company was held 
valid,” the court saying, “‘ All by-laws for the benefit and advan- 
tage of trade are good unless such by-laws be unreasonable or un- 
just; that this, in their opinion, was neither.” To-day, in a jurisdic- 
tion unfettered by authority, the conclusion would probably be 
otherwise.® 

In addition to the doctrines which have just been considered, a 
few others may be mentioned as applicable to all corporations 
alike. In general, questions of rights and duties towards the out- 
side world are much the same for all kinds of corporations. The 
law, it is said, makes no personal distinctions, and it is at least 
true that wherever considered practicable the fictitious legal per- 
son of a corporation, whatever its nature, was treated by the law 
in the same way as an actual person. On the other hand, the 
law regulating the relations of the members to each other and to 
the united body must differ according to the nature and objects 
of the corporation. 

It has often been questioned whether a corporation could commit 
atort or crime. The better opinion in the Roman law seems to 





non-member by forfeiture of his vessel. He petitioned the House of Lords, which or- 
dered the Company to put in itsanswer. The case finally resulted in a quarrel between 
the Lords and the Commons as to the right of the former to take jurisdiction. The Lords 
gave judgment for the plaintiff, but it was never executed. Macpherson, Hist. 127. See, 
also, Horne v. Ivy, 1 Ventr. 47. 

Further illustrations of by-laws of business corporations binding on the public may be 
found in the regulations passed by early canal and railway companies in accordance with 
6 Geo. IV. c. 71, and 8 and g Vict. c. 20, § 109. 

1 Child v. Hudson’s Bay Co., 2 P. Wms. 207. 

* Child v. Hudson’s Bay Co., 2 P. Wms. 207, re-argued sud nom. Gibson v. Hudson’s 
Bay Co., 1 Stra. 645; S.C. 7 Vin. Abr. 125. 

3 Lowell, Transfer of Stock, § 166. 
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have been that the question should be answered in the negative, 
at least whenever dolus or culpa was necessary to make the act 
under consideration wrongful.!_ In England, however, it was very 
early held that corporations might be liable in actions on the case 
or in trespass,’ and afterwards in trover.® But it is not likely that 
a corporate body would have been held liable for any tort of which 
actual malice or do/us was an essential part. Similarly it was held 
that a corporation could not be guilty of a true crime,* that is, it 
could not have a criminal intent, but it could be indicted for a 
nuisance or for breach of a prescriptive or statutory duty, and, in 
general, where only the remedy was criminal in its nature.® 

It was generally laid down that a corporation could not hold in 
trust.© It is not very clear exactly on what reasoning the conclu- 
sion was based. There is very little to support it, except in very 
old cases. The view gradually became obsolete, and though there 
was no decision before the year 1800 definitely deciding the 
point, it is probable that it was recognized before that time that a 
corporation might hold in trust.’ 

Samuel Williston. 


CAMBRIDGE, May 31, 1888. 


(To be continued.) 





1 Savigny, System, §§ 94, 95. 

*See Grant on Corp. 277, 278, and notes, in which are cited many cases from the 
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® Yarborough v. Bank of England, 16 East, 6. 

*Anon., 12 Mod. 559; that it cannot commit treason see Vin. Abr., Corpor. Z, pl. 2. 

5 Grant on Corp, 283, 284. 

6 The authorities are collected in Gilbert on Uses, 5, 170, and Sugden’s note. 

7See Atty.-Gen. v. Stafford, Barnard. Ch. 33. 
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LIQUOR STATUTES IN THE UNITED STATES. 


N the following pages I have endeavored to group all the 

provisions regulating and restricting the manufacture and sale 

of intoxicating liquor which appear in our statute books, hoping 

both to set forth the several systems and to note the States in which 

their respective operation may be studied, my object being to sup- 

ply condensed statistical information to the social or political 
student of the liquor question. 

As it seems that every system hitherto tried in the United States 
still appears on the statute books of some State, though it may have 
been elsewhere discontinued, I will not make an historical examina- 
tion of the subject, but will treat of the existing laws under the 
headings of Prohibition, Local Option, License, the Civil a 
Acts, and Constitutional References. 

For this purpose I have outlined a composite statute for each 
class of enactments, giving a reference for every feature, without at- 
tempting to indicate each State in which that feature appears, but 
appending a general index which will supply this information. 


PROHIBITION. 


The aim of this system is to prevent within the State the sale of 
intoxicating liquor as a beverage, and the enactments to fulfil that 
purpose are complete and stringent. 

Offences. — No person shall manufacture, sell, keep for sale, 
give, or furnish intoxicating liquor.! 

Provided, that druggists or town agents (whose position we 
will discuss later) may sell for medical, mechanical, artistic, scien- 
tific, or sacramental purposes.” 

Houses kept for the illegal sale of liquor are common nuisances.® 

So also clubs for sale, gift, or distribution.‘ 

The lessor of such buildings, with knowledge of the sale or intent 
to sell, is punishable.® 





1Comp. Laws Kansas, 1885, ch. 35, s. 2287. 

* Rev. Code Io. 1880, s. 1526. 

3 Rev. Code Io. 1880, s. 1543. 

* Laws of R.I., Jan’y Session, 1887, ch. 634, s. 14. 
® Gen’! Laws N. H. 1878, ch. 109, s. 15, s. 34. 








126 HARVARD LAW REVIEW. 


Common carriers must obtain a certificate from the county 
auditor that the liquors are in transport to a town agent,’ and 
must not deliver to one intending to violate the law.2, Moreover, 
any traveller bringing liquors to a person with knowledge of his 
intent to sell,® or taking orders for purchase,* is guilty of a misde- 
meanor. 

Any person selling liquors three times within six months is a 
common seller.» No person shall keep a drinking shop,® or adver- 
tise the sale of liquors.” 

Enforcement.— To execute these laws local special constables 
are appointed,® the existing officers are enjoined to make extra 
efforts,® and, if the local force in a county be lax, thirty or more 
tax-payers therein may petition the governor to appoint State 
constables for such district.® 

The officers may enter and search suspected premises by war- 
rant, issued under written information on oath of any citizen, male 
or female,’ or without a warrant on reasonable cause to suspect a 
sale" They may arrest, without a warrant, a person found in the 
act of sale or transportation, and may seize all liquors and all ap- 
pliances for sale.” 

Prosecutions. — It shall be the duty of the district attorney," the 
attorney-general, or the selectmen ® to prosecute under this law. 
But in those States where buildings kept for illegal sale are declared 
common nuisances a private citizen may get an injunction,!® or 
may abate the nuisance.” 

Evidence. —The finding of intoxicating liquors in a place other 
than a dwelling-house,’® the exposure of signs, bottles, or United 
States coupon receipts, the delivery from stores, steamers, or 
wagons used as places of common resort,” are all prima facie evi- 
dence of sale or intent to sell. 





1 Laws of Io. 1886, ch. 66, s. 10. 2 Comp. Laws Kans. 1885, ch. 35,8. 2317. 
3 Laws of N. H. 1887, ch. 53. * Acts of Me. 1885, ch. 366, s. I. 

5 Laws of R. I. 1886, ch. 596, s. 14. § Acts of Me. 1887, ch. 140, s. 7. 

7 Acts of Me. 1885, ch. 366, s. 8. 8 Laws of R. I. 1886, ch. 596, s. 36. 

® Acts of Me. 1885, ch. 366, s. 7. 10 Laws of Vermont, 1886, No. 38, s. I. 


1 Laws of R. I., Jan’y Session, 1887, ch. 639, s. 1. 

12 Laws of R. I., Jan’y Session, 1887, ch. 634, s. 10. 

13 Laws of Io. 1886, ch. 66,s. 1. 

4 Laws of R.I., Jan’y Session, 1887, c. 634, s. 4. 

© Gen’! Laws of N. H. 1878, ch. 109, s. 27. '® Comp. Laws of Kans. 1885, s. 2299. 

17 Laws of Io. 1886, ch. 66, s. I. 18 Laws of Io. 1886, ch. 66, s. 8. 

19 Gen’l Laws of N. H. 1878, s. 25. 20 Gen’! Laws of N. H. 1878, ch. 109, s. 24. 
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Penalties. — The penalties under this system are, for a sale, 
from $30-$100 fine, 30-90 days imprisonment, or both! For 
keeping a nuisance, $300—$1,000 fine, forfeiture of the liquors and 
appliances, and the closing of the building for one year.? One- 
half of these fines goes to the informer and the remainder to the 
school fund of the district.% 

The forfeited liquors if unfit for use are destroyed, otherwise 
they are delivered to the town agent to be sold for the benefit of 
the district.‘ 

Town Agents and Druggists.—Permits to sell for medical, 
mechanical, scientific, artistic, or sacramental purposes may be 
issued to any person who is not a hotel, saloon, restaurant, or 
grocery keeper.’ If a druggist, he must have $500 worth of 
other goods in his store.6 The applicant for such permit must 
present a certificate of good character, signed by a majority of 
the electors in his district,? or he must present a petition signed 
by twenty reputable freeholders and electors, and twenty-five 
reputable women over twenty-one.® 

The applicant must give a bond conditioned on obedience to 
the law, and must keep a book of receipts and sales.° 

Town agents are paid a fixed salary,” or their profits are 
limited.” 

A druggist can make only one sale on each prescription,” must 
not sell to a minor without the written consent of his parent or 
guardian,’ and an unlawful sale deprives him of the right to 
practise as a pharmacist for five years." 

Manufacturers.— An applicant for a permit to manufacture 
intoxicating liquors must present a petition signed by one hun- 
dred voters of the ward, in a city of the first or second class, 
or by a majority of the voters of the township or city of the third 
class. 

He must give a bond for $10,000, and can sell only in the origi- 





1 Laws of Me. 1885, ch. 366, s. 2. ® Laws of Io. 1886, ch. 66, ss. 4-5. 

3 Laws of Io. 1884, ch. 143, s. 9. * Laws of Me. 1885, ch. 359, s. 8. 

5 Rev. Code Io. 1880, s. 1526. 6 Laws Kans. 1887, ch. 165, s. I. 

7 Rev. Code Io. 1880, s. 1527. 8 Laws of Kans. 1887, ch. 165, s. I. 

® Rev. Code Io. 1880, ss. 1528, 1533. 10 Gen’! Laws of N. H. 1878, ch. 109, s. 9. 
" Rev. Code Io. 1880, s. 1537.. ® Act of S. C. 1884, No. 495. 


13 Laws of R. I., Jan’y Session, 1887, ch. 634, s. 2. 
4 Laws of R. I., May Session, 1886, ch. 596, s. 5. 
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nal packages to druggists with permits. The manufacturer’s 
permit lasts five years.’ 

Exceptions. —In Prohibition States it is permitted to sell wines 
or beer containing less than two per cent. of alcohol and not 
intoxicating,’ or cider, and persons may manufacture liquor for 
their own use.® 

Payments.— No action will lie for the price of liquors illegally 
sold,* and money paid therefor may be recovered.® 


( LOCAL OPTION. 


Akin to State prohibition is the Local Option system; indeed, 
the purpose of each is the same, namely, to stop the sale of 
liquor as a beverage. 

Prohibition by local option, however, is effected by a popular 
vote without the intervention of representatives, and affects re- 
stricted political divisions of the State. 

The main points of interest are the provisions for taking 
the popular will, and the divisions of the State to which the 
option is limited. 

The regulations as to druggists or town agents, constabulary 
and evidence, are much the same as those of the prohibitory 
systems. 

Elections. — In order to avoid a confusion of this question with 
party politics, it is usually brought up at a special election, called 
by the county commissioners, county court, or probate judge, on 
the petition of from ten ® to two hundred? voters, or of one-tenth ® 
or one-quarter ® of the electors of the county. 

Thirty to sixty days’ notice must be given, and, in some States, 
if that bring the election near the time of any State election, it 
shall not be held till thirty to sixty days thereafter.” 

Elsewhere it can only be held on annual election days." 

Divisions. — There is much variation in the nature of the 
political divisions to which this option is accorded. Separate 
elections may be held in election districts, towns, and counties.” 





? Laws Kansas, 1887, ch. 165, s. 6. 2 Laws R. I. 1887, ch. 634, s. I. 

3 Laws Vt. 1882, No. 41. 4 Rev. Stat. Me. ch. 27, s. 56. 

® Rev. Code Io. 1880, s. 1550. 6 Laws of Minn. 1885, ch. 145, s. 48. 

7 Laws of Texas, 1887, p. 96. 8 Laws of Georgia, 1885, No. 182, s. I. 
® Laws of Florida, 1887, ch. 3700. 10 Laws of Florida, 1887, ch. 3700. 


" Laws of Minn. 1885, ch. 145, s. 48. 12 Laws N. C. 1887, ch. 215. 
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Or the right is given to towns and counties! also to towns 
alone.” 

Or to counties only, but if a majority in any township, town, or 
election precinct within such county vote “ No,” then no license 
may be issued therein.’ 

A majority of the adult inhabitants, including females, residing 
within three miles of any institution of learning or church may, by 
petition to the county court, obtain an order forbidding the sale 
of liquors within three miles of such building for the period of 
two years thereafter.‘ 

Recurrence. — The frequency of these elections is variously lim- 
ited. The question of license is to be submitted at each annual or 
general * election, or in the even-numbered years.® 

It cannot be submitted within two,’ or three, or four® years of a 
decision, and the result remains in force until changed by a subse- 
quent election. But the failure to carry prohibition in a county 
shall not prevent an immediate election in any justice’s precinct, 
town, or city, on the question.” 

If a “ No” vote results, the existing licenses are void; ™ or run 
till their expiration, or for six months, or a reasonable time there- 
after. In Texas the proportion of license fee for the unexpired 
time is returned.” 

The rule in Arkansas is unique. No license may be granted in 
that State unless a majority of the county so votes; but if a major- 
ity in any township, town, or ward of a city in such county vote 
for license, it may be issued therein.’ Hence the Arkansas sys- 
tem is Prohibition with Local Option for License, instead of 
License with Local Option for Prohibition, as in other States. 

In Tennessee it is forbidden to sell intoxicating liquors within 
four miles of any school-house, public or private, whether school 
is in session or not. But this does not apply to incorporated 
towns." 

Another form of Local Option is that which forbids the issuing 





1 Laws Mo. 1887, p. 179, S. I. 2 Gen’l Stats. Conn. 1888, s. 3050. 

3 Code of N. C. 1883, s. 3117. ‘ Dig. Stats. Ark. 1884, ss. 4524, 4525. 
5 Dig. Stats. Ark. 1884, s. 4513. 6 Laws Wash. Terr. 1886, p. 31,5. 4. 
7 Gen’l Stats. Ky. 1887, p. 470. 8 Laws Mo. 1887, p. 179, Ss. 7. 

® Laws Dak. 1887, ch. 70, s. 4. © Laws Texas, 1887, ch. 104, Ss. I. 

™ Gen. Stats. Conn. 1888, s. 3051. 12 Laws Texas, 1883, ch. 106. 


13 Dig. Stats. Ark. 1884, s. 4515. 4 Acts Tenn. 1887, ch. 167. 
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of a license unless the applicant produces a petition signed by a 
majority of the electors of the district.’ 

Still another allows such a majority in localities within three 
miles of a school or church to petition against the granting of 
license therein.? 

Females, as well as males, are competent subscribers to such 
petition.§ 

LICENSE. 


The statutes regulating license are mainly occupied with the 
conditions of obtaining a license, by whom it may be granted and 
revoked, and the tax or fee required of the licensee. | 

Who may obtain License. —The applicant must be temperate,‘ of 
good moral character, over 21,°a citizen of the United States.® 
Must not have violated the liquor laws within one,’ two, or five ® 
years, or in his life.® 

Must be recommended by the grand jury, and must not be a 
trial judge.” 

Application.— He must present a written application signed by 
a majority of the resident electors,” or by twelve citizens, or 
by ten dona fide residents, five of whom must be land-owners 
nearest the place proposed.“ This application must state the kind 
of business to be done and the building in which the saloon is to 
be kept,’ which must not be a State or county building.” or a 
grocery,!” or within four hundred feet of a public school,” or a 
dwelling-house, unless communication between the dwelling por- 
tion and the place of sale is cut off; and there must be two good 
rooms for guests.*° 

Notice and Remonstrance. — Notice of the application must be 
published in a weekly paper,” or at the court-house, for two or 
more weeks. Thereupon a remonstrance may be entered by any 





1 Rev. Stats. Mo. ch. 98, s. 5442. ® Dig. Stats. Ark. 1884, s. 4524. 

3 Dig. Stats. Ark. 1884, s. 4525. * Code W. Va. 1887, ch. 32, s. 14. 
5 Laws of Utah, 1882, ch. 28, s. 2. 6 Laws of Pa. 1887, no. 53, s. 2. 

7 Laws of Minn. 1887, ch. 6, s. 2. 8 Laws of Minn. 1887, ch. 81, s. 4. 
® Rev. Stats. Mo. ch. 98, s. 5458. 10 Laws of Md. 1882, ch. 46, p. 80. 
1! Rev. Stats. S. C. s. 801. 2 Laws of Fla. 1883, ch. 3416, s. 2. 
3 Rev. Code Del. 1874, p. 261. M4 Code of Ga. 1882, par. 1419. 

8 Gen. Stats. Conn. 1888, s. 3063. 16 Gen. Stats. Conn. 1888, s. 3074. 
17 Laws of Pa. 1887, no. 53, S. 4. 18 Acts of Mass. 1882, ch. 220. 

19 Gen. Stats. Conn. 1888, s. 3074. * Rev. Code Del. 1874, p. 261. 

*1 Pub. Stats. Mass. 1882, ch. 100, s. 6. 
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voter! interested, and the owner of adjoining real estate may 
object.2 A time must be fixed for hearing applications and re- 
monstrances.® No license shall be issued without the written con- 
sent of the lessor.* 

Bond. — Moreover, the applicant must take oath not to violate 
the law, and must give a bond for from $250° to $6,000,° condi- 
tioned on observance of the laws and subject to suits under the 
Civil Damage Act.’ 

To this bond there must be two sureties who must each take 
oath that they are worth the amount of the bond over all debts, 
and must designate property to that amount.’ 

They must not themselves be dealers in liquor, must own real 
property to the value of $2,000 in the precinct, and must not have 
gone on any other bond. 

This application or petition goes before the city council,” 
county commissioners,” county court,” or board of excise,’ to. 
which the power to license, tax, regulate, or prohibit“ is given. 

In some States the action of these bodies is final, in others an 
appeal will lie, and they may be compelled by a writ of mandamus 
to issue license. 

In still other States they may completely withhold all licenses in 
their discretion.» The body which may grant license may also re- 
voke it for cause,!® and they may suspend it pending the examina- 
tion of an affidavit of two citizens that the licensee has sold to a 
minor or to one intoxicated.” 

Licenses are classified as manufacturing, wholesale, retail, bar- 
room, grocery, ad drummer.’® They allow the sale of all liquors, 
or of beer and light wines only, and they sometimes forbid the sale 
of liquor to be drunk on the premises. 

License Fees. — The taxes and fees on licenses are on — 





1 Rev. Stats. Ind. 1881, s. 5314. * Pub. Stats. Mass. 1882, ch. 100, s. 7. 


3 Laws Pa. 1887, no. 53, S. 4. * Code Wash. Terr. 1881, s. 2060. 

5 Rev. Stats. N. Y. p. 1979. ® Acts Mich. 1887, no. 313, s. 8. 

7 Rev. Stats. Ill. 1887, ch. 43, s. 5. 8 Rev. Stats. N. Y. p. 1979. 

® Laws Pa. 1887, no. 53, s. 5, 9th. 0 Gen. Stats. Col. 1883, p. 2106, s. Ir. 
" Gen. Stats. Conn. 1888, s. 3053. 12 Dig. Stats. Ark. 1884, s. 4508. 

13 Rev. Stats. N. Y. p. 1979. ™ Rev. Stats. Neb. 1887, ch. 50, s. 25. 


© Gen. Stats. Col. 1883, p. 2104, 8.9.  '® Pol. Code Dak. 1885, ch. 35, s. 5. 
17 Laws Fla. 1883, ch. 3416, s. 5. _ '® Laws Miss. 1886, p. 16. 
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Light wine and beer only, from . . ; . $251 to $300? 
General retailing : ‘ ‘ ‘ . $40* to $1,000 # 
Manufacturers. : . ‘ ‘ ‘ ; $350° 
Buffet cars and steamers. ‘ ; : , $2508 
Drummers . . ‘ ‘ ‘ ‘ ‘ ‘ $2507 


In some States this is a fixed fee, in others it is a tax, graduated 
by the stock in trade, or by the population of the cities,’ or by the 
monthly ® or quarterly” sales, which may be determined by a pat- 
ent sale register.” 

In Wisconsin the minima are $100 to $200, and a Local Option 
vote is allowed to raise these to $400 and $500, respectively.” 

Distribution of Proceeds. — An important point in practice is the 
distribution of the license moneys. 

They are either handed over to the State and set apart for the 
school fund,” or are divided between the State and the county,"* or 
between the county and the city, or the county and the city have 
separate control over the receipts. In one State they form a 
county road fund.” 

Saloon Regulations. — It is customary, if not universal, to forbid 
sale to minors, to Indians, near camp meetings, on Sunday, in 
prison, on election day, to one intoxicated, or at agricultural fairs. 

It is also usual to order saloons to be closed between the hours 
of 917 or 1218 P.M. and 519 or 7% A.M. | 

During the time of closing, all screens or obstructions must be 
removed,” 

The adulteration of liquor, the employment of minors, and gam- 
ing in saloons, are generally forbidden, and some States forbid any 
screens or other obstructions to be ‘placed between the street and 
the place of sale.” 

In South Carolina, one at whose saloon a riot or breach of the 





1 Laws Miss. 1886, p. 17. 2 Pub. Acts Mich. 1887, no. 313, s. I. 
3 Comp. Laws New Mex. § 2901. * Laws Dak. 1887, ch. 71. 

5 Gen. Stats. Col. 1883, p. 630. § Code Ala. app. 1887, 629, subd. 3. 
7 Laws Miss. 1886, p. 16. 8 Code Ala. app. 1887, 629, subd. 2. 
® Polit. Code Cal. s. 3381. 10 Rey. Stats. Ariz. 1887, par. 2239, tit. 42. 
1 Acts La. 1879, p. 3. 2 Laws Wisc. 1885, ch. 296, s. 3. 

13 Code Miss. 1880, § 1099. 4 Laws N. Mex. 1884, $2901. 

18 Laws Mich. 1887, no. 313, S. 9. 16 Laws Mo. 1887, p. 178. 

17 Acts Mich. 1887, no. 313, s. 17. 18 Pa. Digest, 1883, p. 1081, s. 38. 

19 Gen. Stats. Minn. 1878, ch. 16, § 19. *0 Acts Mich. 1887, no. 313,S. 17. 

*1 Acts Mich. 1887, no. 313, S. 31. #2 Acts. Mass. 1882, ch. 259. 
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peace occurs, is presumed to have aided and abetted therein. 
Elsewhere the mayor or selectmen may prohibit the sale of liquor 
in cases of riot or great public excitement.” 

In a few States the sale of liquor in connection with any theatre ® 
or concert hall‘ is forbidden; likewise, the sale within two miles of 
public political meetings.® 

Penalties. — The breach of these regulations is a misdemeanor 
with the penalty of $10 to $100 fine, or ten days to three months 
imprisonment, or both; with increased penalties, and forfeiture of 
license ° for a second offence. 

A portion of the fines may go to the informer,” or to the school 
fund.® 

Miscellaneous.—In some States special grocery licenses are 
given, in others the sale at groceries is specially prohibited.® 

Again, sale on credit is forbidden,” and no recovery may be had 
for sales of less than a quart ata time. Elsewhere, “treating” is 
forbidden," and one having “treated ” a voter forfeits the office to 
which he may have been elected.” 

It is often provided that the public schools shall give instruction 
on the effects of alcohoiic stimulants on the human system.® 

It is not necessary in Ohio to allege the precise kind of liquor 
sold.4 “ Intoxicating” includes both beer and cider.” 

A judge may subpcena one found intoxicated to declare where 
and of whom he obtained the liquor.’® 

Retailers are those selling in quantities less than five gallons,!” 
or than one quart,’® and their licenses may be transferred if the 
body which has power to grant license consents. 

The Ohio system is peculiar. By the constitution no license to 
traffic in liquors shall be granted by the State.’ 

By the Liquor Tax law of 1883 all persons retailing liquor are 
“assessed” under provisions similar to those elsewhere used to 
regulate licenses.” 





1 Gen. Stats S. C. 1882, s. 1740. * Laws Mass. 1887, c. 365. 

3 Penal Code Cal., ss. 304-5. * Laws N. Y. 1887, ch. 307, § 3. 

5 Code N. C. 1883, s. 1079. ® Laws Mass. 1887, c. 392. 

7 Code Miss. 1880, s. 1104. 8 Laws Io. 1884, c. 143, S. 9. 

® Laws Pa. 1887, no. 53, Ss. 4. 10 Code Cal. Iv. p. 616. 

"1 Comp. Stats. Neb. 1887, ch. 50,8. 31. 1 Code W. Va. 1887, ch. 5, s. 10. 

3 Acts Mich. 1887, no. 165, s. I. 4 Rev. Stats. Ohio, 1886, s. 7222. 

1 Gen. Stats. Conn. 1888, s. 3048. 16 Acts Mich., 1887, no. 313, Ss. 19. 

17 Laws of Mo. 1887, p. 217. 18 Rev. Stats. Mont. 1879, p. 576, s. 798. 


19 Cons. Ohio, art. 15, s. 9. 20 Oh. Laws, 1888, no. 237. 
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CIVIL DAMAGE ACTSs. 


These statutes are intended to place responsibility for the acts 
of intoxicated persons on the liquor seller, to give a special remedy 
to relatives damaged by such intoxication, and to prevent the sale 
of liquor to certain persons specifically named. These three pur- 
poses are sometimes embraced in one enactment, but generally 
appear separately. I will treat the subject as if in one enactment. 

Every husband, wife, child, parent, guardian, employer, or other 
person who shall be injured in person, property, or means of sup- 
port, by any intoxicated person, shall have a right of action 
against the person who by sale or gift of liquors caused the in- 
toxication, in whole or in part, and against his lessor, with the 
knowledge that the building is used for the sale of intoxicating 
liquors, for actual and exemplary damages.! 

Notice. — Forbidding sale to a particular person may be given 
either by the relatives,’ by a justice of the peace,’ or by the mayor 
on application of the relatives; after notice, sale to such person 
within three months,‘ or one year,’ is illegal. This notice must be 
given before a witness,° or a general notice to all the saloon-keepers 
of the town may be filed with the town clerk.’ 

The town authorities may give notice not to sell to those receiv- 
ing town aid, or to one likely to become a public charge; ® or the 
probate judge may send to dealers a list of intemperate persons 
to whom they must not sell.” 

Damages. —‘‘ The person so licensed shall pay all damages that 
the community or individuals may sustain in consequence of such 
traffic. He shall support all paupers, widows, and orphans, and the 
expenses of all civil and criminal prosecutions growing out of or 
justly attributed to his traffic in intoxicating drinks.” 4 

Damages may be for injury or death of the person intoxicated ; 
they may be by fine, between $25” and $500; ® may be assessed 
by the jury,!* may be recovered in case,” tort, or trespass,!® and this 
right of action survives. 





1 Rev. Code N. Y. p. 1990. * Gen. Stats. Col. 1883 p. 1034, s. 5. 

3 Pol. Code Dak. 1885, ch. 35,5. 4. 4 Dig. Laws Pa. p. 1082, s. 46. 

5 Laws Minn. 1887, ch. 81, s. I. 6 Rev. Stats. Ohio, 1886, s. 4358. 

7 Rev. Stats. Ohio, 1886, s. 4358. 8 Gen. Stats. Conn. 1888, s. 3089. 

9 Laws Wisc. 1887, ch. 288. 10 Laws Wash. Terr. 1886, p. 160. 

11 Comp. Stats. Neb. 1887, ch. 50, s. 15. '* Code of N. C. 1883, s. 1078. 

13 Gen. Laws of N. H. 1878, ch. 109, s. 28. 

4 Acts Mich. 1887, no. 313, S. 20. © Gen. Laws N.H. 1878, ch. 109, s. 33. 
16 Laws of R.I., May Sess. 1886, ch. 596, s. 50. 
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If such intoxicated person be imprisoned for such intoxication, 
or for acts resulting therefrom, his wife or minor children may re- 
cover $2 per diem for every day of such imprisonment from the 
person in whole or in part causing such intoxication.’ 

The mayor or any one of the selectmen may give notice and sue 
in his own name for the benefit of the relatives.? Married women 
and minors may recover in their own name and for their own 
benefit. 

A relative may recover $5 from the vendor allowing one to be- 
come drunk on the premises.’ 

The lessor and the sureties * may be liable as above. 

One taking care of a person found intoxicated may recover his 
reasonable expenses, ° and $2 ® or $5 7 per day besides. 

The evidence need only show that the sale was made on the day 
or about the time when the intoxication occurred, and proof of a 
single sale during such period will entitle a relative to recover ;® and 
it is sufficient if such intoxication be caused in whole or in part by 
the defendant.® 


CONSTITUTIONAL PROVISIONS. 


Fifteen States refer to this subject in their constitutions; 
namely, Alabama, Colorado, Florida, Georgia, Illinois, Iowa, 
Kansas, Louisiana, Maine, Mississippi, Nebraska, Ohio, Rhode 
Island, Texas, West Virginia. 

Some declare that the legislature or county supervisors may 
regulate and prohibit ® by license tax,” or otherwise; and the pro- 
ceeds of license taxes go to the school fund of the State” or the 
division where they accrued.” 

Elsewhere, sale on Election-day or near the polls is forbidden.“ 

In two States — Florida and Texas — Local Option is enjoined,” 
and in four — Iowa, Kansas, Maine, Rhode Island — the traffic is 
prohibited,’® except for medical, mechanical, or scientific purposes. 

Adulteration of liquor is forbidden in Colorado.” 





1 Laws of Vt. 1886, no. 26. 2 Acts Mass. 1885, ch. 282, s. 2. 

3 Dig. Laws Pa. p. 1083, s. 57. * Acts Mich. 1887, no. 313, s. 20. 

5 Pol. Code Dak. 1885, ch. 35, s. 8. 6 Rev. Stats. Illinois, 1887, s. 16. 

7 Comp. Laws Kansas, 1885, s. 2300. 8 Comp. Stats. Neb. 1887, ch. 50, s. 18. 
® Laws R. I., May Sess., 1886, pp. 2-20, s. 48. 

10 Cons. W. Va. art. 6, s. 46. 1 Cons. Illinois, art. 9, s. 1. 

12 Cons. Ga. art. 8, s. 3. 8 Cons. Neb. art. 8, s. 5. 14 Cons. Ga. art. 8, s. 6. 


5 Cons. Fla. art. 19, § 10. 16 Cons. Kansas, art. 15. 7 Cons. Col. art. 18, s. 5. 
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Prohibition States. —Iowa, Kansas, Maine, New Hampshire, 
Rhode Island, Vermont, — 6. 

Local Option States and Territories. — Arkansas, Connecti- 
cut, Dakota Territory, Florida, Georgia, Kentucky, Louisiana, 
Massachusetts, Minnesota, Missouri, Montana Territory, North 
Carolina, Ohio, South Carolina, Texas, Virginia, Washington Ter- 
ritory, — 17. 

License, $500, or over.— Arkansas, Dakota Territory, Illinois, 
Michigan, Minnesota, Missouri, Nebraska, Pennsylvania, Montana 
Territory, Washington Territory, — 10. 

Those who are interested in the exact wording of Local Option 
and License laws will be well repaid by an examination of the Acts 
of Mich. 1887, nos. 197 and 313, and the criticism of Champlain, J., 
on Act no. 197, in Jn Re Hauck, 38 N. W. Rep. 269. The Local 
Option Act is declared unconstitutional for a variance between 
the title and the act. 

Most of the questions of law arising under the foregoing body 
of legislation are ably treated in an article by W. L. Murfree, Sen., 
in 7 Crim. Law Mag. p. 137. 

If the question arise whether these laws conflict with the Federal 
Constitution it would seem, by the late decision of the Supreme 
Court in the case of Nugler v. Kansas, 8 Sup. Ct. Rep. 273, that 
the States, in the exercise of their police power, may regulate and 
prohibit the sale of liquor in any way which .does not interfere 
with interstate commerce, or with the U.S. revenue laws. 


REFERENCE NOTES. 


Alabama. — Const. art. 8, § 6; License, Code ’86, ss. 1319-1323. 

Arkansas. — Local Option, Dig. Stats. Ark. ’84, s. 4513; License, $700, Dig. 
Stats. Ark. ’84, s. 4510; 3 Mile Law, Dig. Stats. Ark.’84, s. 4524. 

Arizona. — License, by sales, $40-$500; Revised Stats. Ariz. ’87, par. 2239. 

California. — License, $60 to $480, by sales, Pol. Code Cal. s. 3381. 

Colorado. — Const. art. 18, s. 5; License, $25 to $300, Gen. Stats. Col. 
p- 2103, s. 8; Civil Damage, after notice, Gen. Stats. Col. p. 1034, s. 5. 

Connecticut. — Local Option by Towns, Gen. Stats. Conn. ’88, s. 3050; 
License, General, $100, ale, etc., $50, Gen. Stats. Conn. ’88, ss. 3053-3080. 

Dakota. — Local Option, Laws Dak. 87, c. 70; License, $500-$1,000, Laws 
Dak. ’87, c. 71; Civil Damage after notice, Polit. Code D. ’85, c. 35, § 4. 

Delaware. — License, Rev. Code Del. ’74, p. 259; Civil Damage Laws Del. 
’81, c. 384, s. 14; Acts Del. ’87, p. 153. 

Florida. — Const. art. 19, Local Option; Local Option, Laws of ’87, p. 42, 


ch. 3700; License State Tax, $400; counties, etc., may impose fifty per cent. 
additional, Laws of ’87, ch. 3681, 8. 9. 
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Georgia. — Const. art. 2, s. 5; art. 8, s. 3; Local Option, Laws ’85, no. 182; 
License Code ’82, § 1419; State Tax, $50. 

Idaho. — License, $60 to $200, territorial tax; county tax by monthly sales, $60 
to $100, Rev. Stats. Idaho ’87, ss. 1648-9. 

Indiana. — License, General, $100, vinous and malt, $50, Rev. Stat. Ind. ’81, 
8. 5316. Incorporated towns may add as much more, Acts Ind. ’85, p. 172. 

Illinois. — Const. art. 9, s. 1; Local Option by petition, Rev. Stats. III. ’87. ch. 
43, 8. 17; License, General, $500, malt, $150, Rev. Stats. Illinois ’87, s. 16; Civil 
Damage, Rev. Stats. Illinois ’87, s. 9. 

Iowa. — Const. art. 1, s. 26, Prohibition; Prohibition, Laws ’84, ch. 143; 
Nuisance, Laws ’86, pp. Sf-5; Permits, Rev. Code ’80, p. 406 e¢ seg. ; Civil 
Damage, Rev. Code ’8o, s. 1557. 

Kansas. — Const. art. 15, § 10, Prohibition; Prohibition, Comp. Laws ’85 
Cc. 35, s. 2287; Nuisance, Comp. Laws, s. 2299; Civil Damage, Comp. Laws, 
s. 2301; Nuisance, Laws ’87, p. 233. 

Kentucky. — Local Option, Gen. Stats. ’87, p. 470; License, Gen. Stats. 87, 
p- 1047; Civil Damage, after notice, Gen. Stats. ’87, p. 1235. 

Louisiana. — Const. arts. 170, 190, 206; Local Option Laws of La. ’84, p. 98; 
License, by sales, $50-$750, Laws ’86, p. 181. 

Maine. — Const. am’dmt, Acts ’85, p. 339. Prohibition; Prohibition, Rev. 
Stats. ch. 27; Nuisance, Rev. Stats. ch. 27; Civil Damage, Rev. Stats. ch. 27; 
Town Agents. 

Maryland. — License, by stock in trade, $35-$150; Rev. Code Md. ’78, art. 12, 
ss. 60-70. 

Massachusetts. — Local Option, Pub. Stats. ch. 100, s. 5; License, $150 to 
$1,000, Acts Mass. 1888, ch. 341; Druggists, Stats. ’87, ch. 431; Civil Damage 
Stats. ’85, ch. 282; Nuisance, Pub. Stats. ch. ror. 

Michigan. — License, $300-$500, Acts ’87, no. 313; Civil Damage, Acts ’87, 
no. 313. : 

Minnesota. — Local Option, Laws ’85, ch. 145, s. 48; License, $500 to $1,000, 
Laws 87, ch. 5; Civil Damage, after notice, Laws ’87, ch. 81. 

Mississippi. — Const. art. 8, s. 6, 2d amendment; Local Option, by petition, 
Code of ’80, § 1103; License, General, $200-$1,000, Code of ’80, § 1099. 

Missouri. — Local Option, Laws °87, p. 179; Civil Damage for sale to a 
minor, Laws ’85, p. 160; License, $550 to $1,200, Laws ’87, p. 179. 

Montana Territory. — License, $180 to $500, by population; Extra sess. ’87, 
p- 74; Local Option, Gen. Stats. ’87, p. 1035. 

Nebraska. — Const. art. 8, s. 5, art. 9, s. 1; License, $500 to $1,000, by popula- 
tion; Comp. Stats. Neb. ’87, ch. 50; Civil Damage, Comp. Stats. Neb. ’87, ch. 
50, Ss. 15. 

Nevada. — License, $60 to $120, Rev. Stats. Nev. § 1140. 

New Hampshire. — Prohibition; Nuisance, Laws ’87, ch. 77; Civil Damage, 
Gen. Laws N. H. 78, ch. 109, s. 28; Town Agents, Gen. Laws N.H. 78, 
ch. 109, s. I. 


New Fersey. — Local Option, License, $100 to $250, Laws ’88, ch. 110. 

New Mexico. — License, $40, Comp. Laws ’84, §§ 1622, 2901; Civil Dam- 
age, after notice, Laws 87, p. 45. 

New York. — License, Laws ’86, ch. 496, § 1; License, $30 to $250, Rev. 
Code N.Y.; Civil Damage, Rev. Code, p. 1990. 

North Carolina.— Local Option, Laws ’87, ch. 215; License, $80, Laws 
’87, pp. 249, 255; Civil Damage, Code, ’83, s. 1078. 

Ohio. — Const. art. 15. s. 9; Assessment, $200, supp. Rev. Stats. pp. 686-8; 
Civil Damage, after notice, Rev. Stats. s. 4357. 

Oregon. — Local Option by petition, Hill’s Laws of Oregon, § 3635; License, 
Oregon, ch. 54, tit. 1. 

Pennsylvania. — License, $100 to $500, by population, Laws of ’87, no. 135; 
License, in General, Laws of ’87, no. 53; Civil Damage, Pa. Digest, p. 1082. 

South Carolina. —Local Option, Gen. Stats. S. C. ’82, ss. 1746-53, amd. 
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in Acts ’83, p. 384; License, $75, Gen. Stats. s. 1736; Civil Damage, after 
notice, Gen. Stats. s. 1738. 

Rhode Island. — Const. art. §, Prohibition; Prohibition, Laws of ’87, ch. 634, 
s. 1; Nuisance, Laws of ’87, ch. 634, s. 14; Civil Damage, Laws of ’86, p. 2, 
s. 48. 

Tennessee. — License, $150 to $200, by population, Acts of Tenn. ’87, p. 15; 
License, in general, Code Tenn. p. 172. 

Texas. — Const. art. 16, s. 20; Local Option, Laws of ’87, p..96; License, Gen- 
eral, $300; malt, $50; Laws 81, p. 21. 

Utah. — License, $100 to $1,200, Laws of ’82, ch. 28; Civil Damage, Laws 
of ’82, ch. 28. 

Virginia. — Local Option, Code ’87, s. 581; License, $75 to $125, and 15% 
on the rental value of the bar-room; License, Wholesale, $350, Acts of ’84, p. 
604. 

Vermont. — Prohibition, Laws °82, no. 41; Civil Damage, Laws ’86, p. 30; 
Nuisance, Rev. Stats. ss. 3834-45; In general, Rev. Stats. ch. 169. 

Washington Territory. — Lotal Option, Laws ’86, p. 31; Civil Damage, Code 
*81, s. 2059; License, $300 to $1,000; Laws ’87, p. 124. 

West Virginia. —Const. art. 6, § 46; License, $150-$350, Code of ’87, p. 
248; Wholesale, $350, Code of ’87, p. 248; Civil Damage, Code of ’87, p. 237. 

Wisconsin. — Local Option for high license, Laws ’85, ch. 296; License, $100 
to $200, by population, Laws ’85, ch. 296; Civil Damage, Rev. Stats. s. 1560}; 
Spendthrift Act, Laws ’87, ch. 288. 

Wyoming Territory. — License, $100 to $500, by distance from a railroad, Rev. 


Stats. Wyo. ss. 1442, 1453. 
Wm. Church Osborn. 
NEw YorRK. 
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In this number we publish the first part of an essay by Mr. SAMUEL 
WILLISi10N, which gained the prize offered last year by the Harvard 
Law School Association. This prize bids fair to become an annual 
affair, at least for several years to come, for at the last dinner of the 
Association Mr. Charles C. Beaman very generously promised one 
hundred dollars a year for five years to be thus expended. In another 
way, also, the benefits of the Association have become apparent. This 
year, for the first time, the course in Constitutional Law has been 
raised to a full course, two hours a week throughout the academic 
year. It is thus needless to point out the practical usefulness of the 
Association. Although it contains already over eight hundred of the 
past members of the School, its numbers ought to be still further in- 
creased, for an organization of this kind, composed of men who are 
familiar with the methods of the School, and have a sincere appreci- 
ation of them, cannot fail to have a strong influence on the School, and 
through it on legal education generally. 


WE have received the circulars which the secretaries of the two 
classes that were last graduated from the School have just issued. 
These classes organized at the suggestion of the secretary of the Harvard 
Law School Association, and the circulars are appeals for aid in fur- 
therance of the purpose to keep some record of the members of our 
School. All who have ever been connected with either class belong, 
tpso facto, to the class organization. ‘The duty of the secretary is to 
collect information about the members and to issue periodical reports, 
giving the address of each man and containing a short account of his 
career. All members are urged to keep in communication with their 
secretary, giving him such information about themselves as would be 
interesting to their class. The addresses of the secretaries are as 
follows: Joseph Henry Beale, 5 Tremont Street, Boston; Bancroft 
Gherardi Davis, 23 Court Street, Boston. 
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Tue case of Zhe Bernina (under the name of Alls v. Armstrong, 
57 L. J. Rep. Q. B. 65) has now been finally settled by a unanimous 
decision of the House of Lords affirming the decision of the Court of 
Appeal made last year. The case was originally assigned to Mr. 
Justice Butt (11 P. D. 31), whose division of the court generally 
administered admiralty law, who, however, held that the case should 
be decided on common-law principles. The action was to recover 
under Lord Campbell’s Act for loss of life in a collision at sea, brought 
about by the fault of both vessels, whereby an engineer and passenger 
on one of them, who were not at all responsible for the accident, were 
drowned. The question was, whether negligence should be imputed to 
them so as to bar an action by their representatives. On the authority 
of Zhorogood v. Bryan, 8 C. B. 115. Mr. Justice Butt held the action 
barred. The Court of Appeal, 12 P. Div. 58, reversed the decision, 
thus overruling Zhorogood v. Bryan. There was some curiosity to 
see how the House of Lords would treat the case when it came before 
them, since Lord Bramwell had, as Baron Bramwell, in times gone by, 
let fall observations in support of Zhorogood v. Bryan. He did not 
shrink, however, from the issue, pronouncing an unequivocal judgment 
against the proposition for which that case is cited, which is, that a 
passenger has imputed to him the negligence of the driver of the vehicle 
in which he is. Lord Bramwell remarked, however, that he thought 
that Zhorogood v. Bryan was decided correctly upon the pleadings. 


A case of much interest (Bond v. Kilvery) was decided last spring in 
Chicago by Judge Tuley, of the Circuit Court of Cook County, who 
furnished the ** Chicago Legal News,” of May 19, with an abstract of his 
oral opinion, from which the following selections are made : — 

‘One James Washington was a slave of Col. Thomas Marshall, in 
Kentucky. He cohabited with a slave woman on a neighboring plan- 
tation, whom he called his wife, and they were known as husband and 
wife, after the custom of slave unions. No martiage ceremony of any 
kind was ever performed. The result of the cohabitation was one child, 
the deceased testatrix, who died without issue. In 1832 the father 
escaped from slavery, went to Ohio, where he married another wife, the 
slave woman being dead. The facts shown raise the single question, 
whether or not there could be a common-law marriage between slaves 
by the slavery laws of Kentucky, as they existed prior to 1832. 

‘*As I understand the law applicable to persons so held in slavery, 
they could not enter into any legal contract, not even that of marriage. 
The common law regards marriage as a civil contract. In some of the 
States the slaves were classed as chattels, and in others as chattels real. 
Being without legal capacity to contract, there could be no such thing 
as a common-law marriage between slaves.” 

Judge Albion W. Tourgee has criticised this view in the ‘ Inter- 
Ocean,” of May15. He says that ‘* it is not so certain that the law will 
not hold this relation between slaves, for the purpose of inheritance, to 
have been the equivalent of a common-law marriage between whites ;”’ 
and he doubts whether a State has a right to say that a man shall not 
marry and have heirs. 


A very interesting discussion has been running through the late 
numbers of the ‘*American Law Register” on the relation of law schools 




















to legal education. Mr. Henry Budd began it in the February number 
of this year. He accused the schools of being instrumental in shorten- 
ing the time necessary for preparation for the bar, and, more than that, 
of failing to give the thorough mental training and the ability to handle 
legal questions which, he maintains, used to be obtained under the old 
system of apprenticeship in a lawyer’s office. To this attack Prof. H. 
W. Rogers, of the Michigan University Law School, replied in the 
June number, and was in turn met by another article from Mr. Budd 
in July. Rather aside from this discussion, but suggested by it, is a 
good description, also in the July number, of the case system of in- 
struction as used in this school, written by Mr. Sidney G. Fisher. 

Sure and rapid progress in legal thought can come only when law- 
yers enter the bar with trained minds, with a broad knowledge of law 
as a science, and with the highest ideals as to their duties. Therefore 
it behooves all who enter the profession to point out the way, so far as 
they can, by which this result shall be attained. Among the many 
experiments that have been made in this field, that of the Harvard 
Law School is certainly not the least important; but it is very disap- 
pointing to see the ignorance which prevails among lawyers as to the 
scope and success of that experiment. Thus Mr. Budd says that 
‘* ordinary law schools” give ‘* only sixteen months of actual instruc- 
tion” and have no requirements for entrance. To be sure, he says that 
**there may be exceptions to the rule;” but he seems to imply that he 
knows of none. The Harvard School, however, ever since 1877 has 
required all candidates for a degree who are not college graduates to pass 
examinations in Latin and in ** Blackstone’s Commentaries,” insisting 
that the papers be written with correct spelling, punctuation, grammar, 
and expression, and has lengthened the course to three years. Still 
more discouraging is the ignorance of our methods of study, such as 
was displayed by even so eminent a writer as Mr. Joel Prentiss Bishop 
in the January-February number of the ‘* American Law Review.” 

The difference between the lecture system of instruction and the case 
system lies, not in the presence or absence of text-books or reports 
from the student’s working library, as Mr. Bishop implies, but in the 
use to which the books are applied. In the lecture system, the teacher 
prepares his lectures by original investigation, making his own analyses 
of the cases. The result of his studies he gives to his hearers in such 
form as he thinks best, referring to the cases as authorities. It is safe 
to say that in nine cases out of ten the cases are not looked up by the 
student, so that his only effort is that of trying to understand and re- 
member what he has heard. Of course that effort is considerable; 
but still from it the student has not received the benefit that his 
teacher received from the preliminary studies, because he has not 
had the intellectual exercise of extracting principles from cases and 
then stating them. In the case system, the cases are given out before 
the lecture. The student is then required to state them to the pro- 
fessor, indicating at the same time whether or not he agrees with the 
decision. Class discussion ensues, guided and controlled by the 
teacher. By this method the great principles of the common law are 
extracted from the authorities, not by the professor for the student, but 
by the student for himself under the guidance of the professor. Thus 
is ensured a regular and orderly study, which for the student has all 
the freshness and exhilaration of original investigation. Indeed, it 
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requires great care on the part of the professor to prevent the students 
in their eagerness from carrying the discussion into too great detail, 
and so from wandering from the main points. To the value of such a 
training all will bear witness who have ever experienced it. Not the 
least advantage of such a system are the pleasant and cordial relations 
established between teacher and pupil. 

The Harvard Law School is no longer an experiment,— it is an 
assured success, and its. methods deserve to be carefully studied by all 
who have the cause of legal education at heart. 





THE LAW SCHOOL. 


CLUB COURTS. 


Suprerior CourT oF THE AMES-GRAY. 


Grain Elevator Cases.— Doctrine of Tenancy in Common in 
Sales from a Bulk. — Intention. 


A warehouseman being the owner of wheat in bulk sold a portion, 
giving the buyer a sold note and a warehouse receipt. The buyer 
having become insolvent before any appropriation of the wheat was 
made, the warehouseman refused to deliver on the application of the 
buyer’s assignee. — Trover. 

The intention of the parties at the time of the making of the bargain 
was clearly that a property in the flour should pass. This was evi- 
denced by the giving of the warehouse receipt, and by the payment 
thereunder of warehouse dues. If we follow the English law, which 
holds that separation is necessary in order that there should be any 
sale, we necessarily defeat this intention; and where, as in a case like 
the present, there can be no advantage from the privilege of separation 
or selection, it does not seem that such a rule should be applied. 

It conforms as nearly as may be with the intention of the parties to 
say that the buyer, in such a case as this, purchases a proportionate in- 
terest in the whole bulk, and that he thereby becomes a tenant in com- 
mon with the seller. It has, however, been strenuously objected to the 
application of this doctrine that the parties did not intend to become 
tenants in common when they entered into the contract. It is true 
they may not have had this exact intention, but they certainly did 
intend that the flour should belong to the buyer. The prime thing for 
the law to look at is the intention of the parties in regard to the ulti- 
mate result of the transaction, and not what they may have intended to 
be the means of reaching that result. If the ultimate result can only 
be reached by one legal method, it would seem better that the courts 
should not concern themselves with the question whether or not the 
parties intended that that method should be employed.’ Judgment 


for the plaintif’ 


1 Chapman v. Shepard, 39 Conn. 413; 425. 

2 The earliest cases in which this doctrine of tenancy in common was applied were Kimberly v. 
Patchin, 19 N.Y. 330, and Pleasants v. Pendleton, 6 Rand. (Va.) 473. Among the recent cases fol- 
lowing Kimberly v. Patchin are Newhall v. Langdon, 39 O. St. 87; Gray v. Holland, 37 Ark. 483; 
pling | v. Moor, 71 Me. 78; Russell v. Carrington, 42 N.Y. 118; Chapman v. Shepard, 39 Conn, 

13; Watt v. Hendry, 13 Fla. 523; Smith v. Friend, 15 Cal. 124; Hurff v. Hires, 40 N.J. L. 581; 
‘tank v. Hibbard, 48 Mich. 118; Hoffmann v. King, 58 Wis. 314. Grimes v. Cannell, 36 N.W. 
Rep. 479 (Neb.). Some recent cases are, however, contra: 90 Ind. 268; 64 Tex. 218; 59 N.H. 487; 
14 Bush (Ky.), 555; 42 Ala. 484; oy Pa. St. 66; and 11 Iowa, 32. 
See “Grain Elevators,” 6 Am. Law Rev. 450. 
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RECENT CASES. 


ComMMoON CARRIERS OF PASSENGERS— Duty TO PrRovipge SEATs — RIGHT 
OF PASSENGER TO REFUSE TO Pay FARE. —A person who has entered a train 
with the intention of paving his fare has a right to refuse payment unless a seat 
be provided him. Not being a trespasser he can be put off only at some regular 
station. He could, however, become a trespasser ‘‘ by refusing to leave the 
train on a reasonable opportunity being afforded.” Hardenberghv. St. Paul M. 
é M. Ry. Co., 38 N. W. Rep. 625 (Minn.). 

ConsTITUTIONAL LAw — CLAss LEGISLATION. — Pub. Acts Mich. 1885, 
p- 356, authorizing an attorney’s fee of $25 to be taxed against a railroad company 
in case of judgment against it in an action for injuries to stock, on account of its 
failure to fence its track as required by the act, is unconstitutional and void, as 
being an attempt to create special advantages to one class at the expense and to 
the detriment of another. Lafertyv. Chicago &d W. M. Ry. Co., 33 N. W. Rep. 
660 (Mich.). See also Wilder v. Railway Co., 38 N. W. Rep. 289. 


CONSTITUTIONAL LAW — CRIMINAL TRIAL — ELEVEN Jurors. — A defendant 
in a criminal action may, when permitted by the court, the State not objecting, 
consent to try his case before eleven jurors, and such trial is not unconstitu- 
tional. State v. Sackett et al., 38 N. W. Rep. 773 (Minn.). 

The court put the case upon the same ground as the waiver of the right to be 
tried by unprejudiced jurors, both being ‘‘ in some degree” questions of juris- 
diction. 

CONSTITUTIONAL LAw — DuE Process or LAW — TAKING PROPERTY WITH- 
ouT COMPENSATION — OLEOMARGARINE Act. — An act providing that no per- 
son shall manufacture or sell any substance designed to take the place of butter: 
or cheese made from pure milk or cream, declaring void all contracts made in 
violation of it, subjecting the offender to a penalty and to a criminal prosecution, 
is held to be a valid exercise of the police power of the State for the protec- 
tion of the public health, not depriving any one of the rights of liberty or property 
without due process of law, nor of the equal protection of the laws guaranteed. 
by the fourteenth amendment of the Federal Constitution, nor in conflict with 
the fourteenth amendment on the ground that it deprives the citizen, without 
compensation, of his property acquired prior to its passage. Powell v. Com. of 
Pennsylvania, 8 Sup. Ct. Rep. 992. 

CONSTITUTIONAL LAW — INTERSTATE COMMERCE — TAX ON TELEGRAPH 
ComPaANIES — PARTIAL VALIDITY. — A single tax, assessed under the laws of a 
State upon the receipts of a telegraph company which were derived partly from 
interstate commerce and partly from commerce within the State, but which were 
returned and assessed in gross, without apportionment, is invalid only as to that 
portion assessed on receipts froin interstate commerce, being to this extent an 
unconstitutional regulation of such commerce. atterman v. West. Union Tel. 
Co., § Sup. Ct. Rep. 1127. pe 

Compare the following apparently conflicting case: Where a large part of 
the business of a telegraph company consists in transmitting messages between 
different States, no State within which it establishes an office can impose upon 
it a license tax based upon its gross receipts, such tax affecting the entire 
business of the company, interstate as well as domestic, and being an unconsti- 
tutional regulation of interstate commerce. Leloup v. Port of Mobile, 8 Sup. 
Ct. Rep. 1380. 

CONSTITUTIONAL LAw — STATUTE PROHIBITING GIFTS WITH SALES OF 
Foop. — By a statute in New York it is made a misdemeanor for any person who 
sells food to give away therewith, as part of the transaction of sale, any other 
thing as a premium, gift, prize, or reward. Held, to be unconstitutional, be- 
cause an undue restraint of a person’s liberty to follow a lawful industrial pursuit 
not injurious to the community. The statute is not a valid exercise of the police 
power, because it has no reference to the comfort, the safety, or the welfare of 
society; nor is it, for the same reason, a proper exercise of the power to declare 
what shall be acrime. The case differs from that of Powell v. Com., 8 Sup. Ct. 
Rep. 992, in which a Pennsylvania statute prohibiting the manufacture and sale 
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of oleomargarine was sustained, because it was there claimed that there was 
such danger to the health of the community from the use of improper ingre- 
dients as to justify absolute prohibition of the manufacture. A similar statute 
in New York was condemned in People v. Marx, 99 N. Y. 377. People v. Gill- 
son, 17 N. E. Rep. 343 (N. Y.). 


CoNTRIBUTORY NEGLIGENCE — DamaGss. — Defendant obstructed plaintiff's 
drain, which the latter could have repaired for $25, but by delaying to repair the 
damages amounted to $100. Hedd, that plaintiff could only recover $25. Lloyd 
v. Lloyd, 13 Atl. Rep. 638.(Vt.). : 

This case is a curious illustration of the celebrated case of Davies v. Mann, 10 
M. & W. 546. 

CorPORATIONS — ‘‘ COMBINATION” — PARTNERSHIP — ULTRA VirEs.— An 
agreement entered into by a number of corporations engaged in manufacturing, 
to select a committee composed of representatives from each corporation, and to 
turn over to such committee the entire control of the properties and machinery 
of each corporation, the profits and losses to be shared in agreed proportions, and 
this arrangement to last for a specified time, is a contract of partnership. 

A corporation has no implied power to enter into such a contract of partner- 
ship with other corporations, and unless this power is expressly conferred by the 
act under which the company is incorporated, such contract, whether made by the 
directors or by all the stockholders, is w/tra vires, and void so far as unexecuted. 
Mallory v. Hananer Oil-Works, 8S. W. Rep. 396 (Tenn.). 

This case is of great importance, offering, as it does, a method for the restraint, 
by existing judicial machinery, of the most serious form of those mysterious 
combinations known as ‘* trusts,” which have been believed to be ‘‘ unchecked by 
legal restraints or safeguards.” This is accomplished without recourse to special 
legislation, as has hitherto been deemed necessary. The doctrine of this case 
goes further than the control of ‘‘trusts;” it deals a death-blow to the most 
dangerous class, — combinations between corporations. 

The case, it is to be observed, does not proceed on the theory of restraining a 
conspiracy against the public welfare, but goes directly to the essence of the 
powers inherent in a corporation, and the limitations thereupon. 


Equity PLEADING —LAPsE OF TIME —DEMURRER.— Where a bill shows 
upon its face that plaintiff, by reason of lapse of time and his own laches, is not 
entitled to relief, the objection may be taken by demurrer. Horsford v. Gudger, 
35 Fed. Rep. 388 (N. C.). 

Whether such a doctrine is sound is open to serious doubt, as its application 
must deprive the plaintiff of his right toapply. Langdell ou Equity Pleading, 
§ 129. 

EviIpENCE — Book ENTRIES. — Where a clerk testified that he weighed the 
wheat taken in at his employer’s elevator, and set down the correct weight in the 
‘* scale-book,” from which tickets were torn off and given to the farmers, and 
that from the stubs he correctly transcribed the weights into the day-book, the 
-scale-book being lost, such day-book is admissible in evidence to prove the amount 
of such weight. But where the clerk testifies that, after weighing the grain and 
entering the weight in the scale-books, his course of business was to make out 
invoices from these stubs, and send copies daily to his employer at another place, 
who entered the same in his day-book, and the clerk does not testify that he en- 
tered the weights correctly or made a correct report thereof, the scale-books 
being lost, the employer’s day-book is not admissible in evidence to prove the 
amount of the weights. Missouri Pac. Ry. Co. v. Foknson, 7 S. W. Rep. 838 
(Tex.). 

EVIDENCE — CRIMINAL LAw— ADMISSIBILITY OF FORMER CRIMES TO SHOW 
Morive.— The defendant was indicted tor murder of her sister’s husband by 
poisoning. It could be proved that there was an insurance upon his life of 
$2,000, payable to his wife, the defendant’s sister; that the sister died; that the 
defendant was appointed beneficiary under the policy; and that soon afterwards 
the husband died of poison. Evidence that the sister also was poisoned by the 
defendant was admitted, on the ground that the murder of both the sister and her 
husband were parts of one plan, the motive of which was to get the insurance. 
But it was held that evidence of the earlier crime could be admitted only after 
some proof of the plan has been offered. Just how much is necessary the court 
does not say, but makes the general statement that, while proof beyond a rea- 
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sonable doubt is not required, still enough must be shown “to make it proper to 
submit the whole evidence to the jury.” Commonwealth v. Robinson, 16N. E. 
Rep. 452 (Mass. ). 

See the note on Sharf’s case, 2 Harv. L. REv. 98. 

FACTORS AND BROKERS — REAL-EsTATE BROKERS — RIGHT TO COMMISSIONS. 
— Plaintiff, a real-estate broker, agreed to procure a purchaser for certain 
land of defendant at a price named, for which he was to receive a certain com- 
mission. He found such purchaser, and a written agreement was signed by both 
defendant and the proposed purchaser, by which the latter was to take the land 
at the price named, and was to have time to examine the title and reject the same 
if unsatisfactory. Within the time fixed, the purchaser made a groundless objec- 
tion to the title, which was in fact good, and refused to take the land; but 
defendant did not sue for specific performance. He/d, that plaintiff was entitled 
to the full amount of his commission. Parker v. Walker, 8 S. W. Rep. 391 

Tenn.). 

‘ If plaintiff had neglected to bind the purchaser by a contract which defendant 
could enforce under the statute of frauds, he could not have recovered. Gilchrist 
v. Clarke, 8S. W. Rep. 572 (Tenn.). 


Larceny — ConsEentT.— A detective pretended to be drunk and asleep, in order 
to secure evidence against any one who should attempt to rob him. He therefore 
made no resistance when the defendant, whom he did not suspect, took money 
from him. edd, that the defendant was guilty of larceny in spite of the detec- 
tive’s seeming consent. People v. Hanselman, 18 Pac. Rep. 425 (Cal.). 

It is to be noted in this case that probably the detective did not intend to pass 
the title to, nor yet to make the defendant a bailee of, the money taken. If that 
is so, the decision seems to be right. 


NuISANCE — MALIciIous OBsTRUCTION OF LIGHT AND ArRr.—A fence erected 
maliciously, and with no other purpose than to shut out the light and air from a 
neighbor’s window, is a nuisance. Campbell, C. J.,and Champlin, J., dissenting. 
Full collection and discussion of authorities for and against the proposition. 
Burke v. Smith, 37 N. W. Rep. 838 (Mich.). 

For a discussion of the general principle involved see ‘‘ The Principle of 
Lumley v. Gye,” etc., 2 Harv. L. REv. 19. 

PARTNERSHIP — AGENT — PROFITS AS SALARY. — A person who employs 
another as his agent in a particular business, and agrees to give him a part of 
the net profits thereof as a salary, does not thereby make him his partner. Mis- 
sourt Pac. Ry. Co. v. Fohnson, 7 S. W. Rep. 838 (Tex.). A note collects cases. 


Post-OFrFicE — Decoy LETTER — LARCENY FROM MaiLs.—A letter with a 
fictitious address, which, therefore, cannot be delivered, is not ‘‘ intended to be 
conveyed by mail ” within the meaning of the statute, and an indictment charging 
embezzlement of such letter will not be sustained. United States v. Denicke, 
35 Fed. Rep. 407 (Ga.). 

PRIVILEGED COMMUNICATIONS — LIBEL. — Statements made in a petition by 
a receiver against his co-receiver, that such co-receiver was unlawfully withhold- 
ing a portion of the assets, and was obstructing their collection, and that he had 
embezzled some of the trust money, are not actionable, even though they are 
malicious and false; such statements being made in the course of a judicial pro- 
ceeding. Bartlett v. Christhilf, 14 Atl. Rep. 518 (Md.). 


PRIVILEGED COMMUNICATION — SLANDER. — Slanderous words spoken by 
counsel in the trial of a cause are actionable, unless they relate to the cause on 
trial or to some subject-matter involved therein. (Two judges dissenting.) 
Maulsley v. Rufsirider, 14 Atl. Rep. 505 (Md.). 


Promissory Note — COLLATERAL PROMISE — NEGOTIABILITY. — A contract 
to pzy money ‘* with exchange on New York” is not a negotiable note. Savings 
Bane v. Strother, 6S. E. Rep. 313 (S. C.). 

This decision is due to a misunderstanding of the word “ certainty.” which in 
this connection means, not mathematical, but rather mercantile, certainty. Thus 
a promise to pay attorney’s fees, while rendering the total sum to be paid uncer- 
tain, is a device to render more certain the face value of the note, and it would be 
so understood by business men. This view is held in Sperry v. Horr, 32 Ia. 
184. Contra to the principal case see Foknson v. Frisbee, 15 Mich. 286, and, 
generally, 2 Ames on Bills and Notes, 830. 
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PURCHASE FOR VALUE WITHOUT Notice. — The plea of purchase for value 
without notice is no defence to a legal claim for dower. Mitchell v. Farrish, 
14 Atl. Rep. 712 (Md.). 

For a collection of cases where the plea of purchase for value has not been 
allowed, see an article by Professor Ames, ‘‘ Purchase for Value without Notice,” 
1 Harv. L. REv. 13. 


RAPE — CONSENT OF CHILD UNDER TEN. — On a trial for rape, when the in- 
dictment alleges that the act was done ‘‘ forcibly and against the will” of the 
prosecutrix, the court errs in charging that if the prosecutrix be under ten years 
old, then the defendantis guilty, whether she consented or not. State v. Fohkn- 
son, 6S. E. Rep. 61 (N. C.). 


TRADE SECRETS — WITNESS — PRIVILEGE.—A witness for plaintiff testified 
on direct examination as to the uses and effects of ‘*‘ Moxie” or ‘‘ Moxie Nerve 
Food.” Held, that on cross-examination witness could not be required to dis- 
close the particular ingredients of that preparation, that being a trade secret, 
the disclosure of which would injure plaintiff's business. Moxie Nerve Food 
Co. v. Beach, 35 Fed. Rep. 465 (Mass.). 


TELEGRAPH COMPANIES — NEGLIGENCE — DAMAGES FOR MENTAL SUFFER- 
ING. — By the Tenn. Code telegraph companies are ‘‘ liable in damages to the 
party aggrieved” by an unreasonable delay in the transmission or delivery of 
messages. In an action against a telegraph company, plaintiff alleged that 
through unreasonable delay in the delivery of a message she was unable to reach 
her brother before his death. Held, that the mental suffering thereby caused to 
plaintiff was of itself a sufficient ground for the recovery of damages. Wads- 
worth v. Western Union Tel. Co., 8S. W. Rep. 574 (Tenn.). 

There was an able dissenting opinion. The same doctrine has, however, been 
upheld in Texas. Stuart v. Tel. Co., 66 Tex. 580. 


TREsPAss — UsinG Onr’s PREMISES TO THE INJURY OF ANOTHER. — The de- 
fendant occupied rooms over the plaintiff's store, and, while she was scrubbing 
her floors, dirty water leaked through and injured his goods, though it appeared 
that the defendant used proper care. The plaintiff gave her notice to stop; but 
she refused, and asked him to move his goods. ‘There was no evidence that either 
of them had any interest in the premises beyond mere possession. Held, that 
there was no duty in the plaintiff to repair the floor, and that he could recover. 
Patton v. McCants, 6 S. E. Rep. 849 (S. C.). 


Trusts — CHARITABLE Uses. — A testator gave all the residue of his estate 
to his executors, ‘‘to be by them applied for the purpose of having prayers 
offered in a Roman Catholic church, to be by them selected, for the repose otf my 
soul, and the souls of my family, and also the souls of all others who may be in 
purgatory.” Held, that no valid trust was created. The trust, if any, must 
stand on the same footing as charitable trusts in England. It is no objection 
that the trust is superstitious, and therefore void, as in the English law, because 
in this country, under the State and national constitutions, religious beliefs and 
forms of worship are free so long as the public peace is not disturbed, and no 
court may say what is and what is not superstitious. But no trust is good in 
New York unless the ordinary elements of a trust are present. There must bea 
defined and ascertained beneficiary; therefore a charitable trust is invalid. 
Holland v. Alcock, 16 N. E. Rep. 305 (N. Y.). 

The court say that it was formerly supposed that charitable trusts were created 
by the statutes of 39 Eliz. c. 5, and 43 Eliz. c. 4, although it has been since 
discovered that such trusts were previously enforced by chancery. Such was the 
view when all British legislation relating to the subject was repealed in New 
York, with the purpose ot destroying charitable trusts, and they have, therefore, 
ceased to exist. Undoubtedly the courts have been influenced by the fact that 
corporations may be formed under a New York statute for the express purpose of 
receiving funds to be devoted to charitable purposes, and consequently there is 
little necessity for charitable trusts. See, for an excellent article on charitable 
bequests, 27 Am. L. Reg. 213. 


TRusTs — CHARITABLE USEs — PuBLIc Po.ticy. — The courts will not enforce 
a bequest for the distribution of books in which the author describes the system 
of land-holding as a wre i such a gift being against public policy. Hutchins’ 
Ex’rv. George et al., 14 Atl. Rep. 108 (N. J.). 
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Trusts — RESTRAINT ON ALIENATION. — Testator conveyed real estate in 
trust for his son, the rents and profits to be paid into his own hands, and not into 
another’s, whether claiming by his authority or in any other capacity. Held, 
that the income should be paid to the son to the exclusion of all other persons, 
whether claiming as alienees or as creditors. Smith v. Towers, 14 Atl. Rep. 497 
Md.). 

‘ The court, of course, relied upon Wichols v. Eaton, 91 U.S. 725, Bank v. Adams, 
133 Mass. 170, and the Penn. cases, admitting that the law was different in Eng- 
land and in most of the States. See Gray’s Restraints on Alienation, § 258 e¢ 
seg., where the author does not agree with the cases of spendthrift trusts. 


TRuSTS — RESULTING — MINGLING oF FuNDs. — A guardian of an infant 
having purchased real estate chiefly with the money of his ward, he, however, 
contributing a portion, and having taken the title in his own name, a trust results 
in respect to the property in favor of the infant who may claim afterwards not 
merely a lien, as security for the money, but a proportionate share of the estate. 
Bitzer v. Bobo et al., 38 N. W. Rep. 609 (Minn.). 

For a discussion of the general principle see ‘‘ The Right to Follow Trust 
Property,” etc., 2 Harv. L. REv. 28. 


UNRECORDED DEED — Dower.—A was the grantee of certain lands by an un- 
recorded deed. Subsequently the grantor mortgaged the same lands to an 
innocent purchaser for value, and the mortgage was recorded. Held, that the 
right of dower of A’s widow took priority over the mortgage. Sondley v. Caldwell, 
65S. E. Rep. 818 (S. C.). 

This case, which certainly violates the spirit of our registry system (too often 
disregarded by the courts), seems wrong on principle. A widow’s right of 
dower is made more effective than the right on which it depends, namely, her 
husband’s right of title. 





REVIEWS. 


Tue Law or SALES oF PERSONAL PROPERTY AS NOW ESTAB- 
LISHED IN THE UNITED STATES AND GREAT Britain. By Nathan 
Newmark. San Francisco: Bancroft-Whitney Co., 1887. 12mo. 
pp. xxi and 696. 

The law of sales of personal property has been so well and fully dis- 
cussed by Mr. Blackburn and Mr. Benjamin that a new treatise on the 
subject must possess extraordinary intrinsic merit to warrant its finding 
a foothold among text-books of standard authority. Mr. Newmark 
may be said to have fairly succeeded in his ‘* attempt to make a con- 
cise, coinplete, and convenient presentation of the intricate and expand- 
ing law relating to sales of personal property,” and, as a digest, his 
book may be found to be of considerable assistance to the practitioner. 

It seems to us, however, that the author has placed too much reli- 
ance upon the ‘* fulness of the index,” and that the insertion of a table 
of cases would have enhanced in no small degree the usefulness of 
his work. To the lawyer who has become familiar with the leading 
cases there is nothing which renders the subject-matter of a book so 
readily accessible as a table of cases, and even the best-arranged index 
can scarcely be said to obviate its use. 

From the many citations, such as ‘‘ according to Bennett’s Benjamin 
on Sales,” ‘* Schouler on Personal Property, § 188, whence para- 
graph derived,” ‘* Basis of paragraph: 1 Corbin’s Benjamin on Sales, 
§ 461,” it must be inferred that the author has not made that personal 
original research and investigation upon which, if comparisons are 
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well made and distinctions finely drawn, the value of a treatise so largely 
depends. 

The lawyer may make use of this work as the traveller makes use of a 
guide-book. It will lead him to mines of information, but into them, if he 
must know the truth as to what they contain, he must delve. Whether 
there is any need or demand for such a work is questionable, as the 
whole subject seems to be fully covered by the late editions of ‘* Benjamin 
on Sales” by Mr. Bennett. A. E. M. 


Brack oN Tax-TitLes. A TREATISE ON THE LAw oF Tax- 
TITLES, THEIR CREATION, INCIDENTS, EvIDENCE, AND LEGAL 
CriTERIA. By Henry Campbell Black. St. Louis, Mo.: Wm. H. 
Stevenson, 1888. 8vo. pp. xxix, 452. 

As the law of tax-titles ‘* rests exclusively upon a statutory basis,” 
it is rather difficult to present a treatise on tax-titles which shall not be 
a mere digest of statutes. This would obviously be a useless task and 
one which could not be accomplished within reasonable limits. The 
aim of the author, therefore, has been to point out the general features 
which the statutes of the several States have in common, and to discuss 
the main common-law questions arising out of the subject-matter. 
This he does clearly and less elaborately than his only competitor in 
the field, Blackwell, the fourth edition of whose work appeared in 
1875. Mr. Black’s book can be used to advantage only with an open 
statute book beside it. Its chief value lies in the fact that it traces the 
line of development of the law to the present day. As the author 
states in his preface, ‘‘ the last half has witnessed the most important 
and radical changes introduced both through the action of legislative 
bodies and the interpretations of judicial tribunals in the law govern- 
ing this subject.” At one time such was the strictness of the law and 
the disfavor with which tax-titles were looked upon, that ‘a tax-title 
was no title at all,” but more recently the courts and legislature have 
done much to give greater security to the holders of such titles. 


B. G. D. 


EssENTIALS OF THE Law, Vot. III., Comprisinc THE EssENTIAL 
Parts OF PoLtock oN Torts, WILLIAMS ON REAL PROPERTY, 
AND Best on Evipence. By Marshall D. Ewell, M.D., LL.D., 
Professor of Law in Union College of Law, Chicago. Boston: Charles 
C. Soule. xvi and 243 pp. 

In this, as in the preceding volumes of the series, Prof. 
Ewell has aimed to give a comprehensive abstract of the books 
selected; and he has met with admirable success. The books chosen 
need no comment; they are generally recognized as standards. The 
work of abstracting them has been done with excellent judgment; and 
the result is the more valuable from the fact that the exact words of the 
original authors have been retained as far as possible, the more impor- 
tant passages being printed in heavier type. To one who wishes a 
rapid, but at the same time thorough, review of these subjects, this 
little volume will be found very valuable. It is to be regretted that the 
desire to get as much as possible into a small compass has led the 
publishers to use type which though clear is still too small to be read 
for any length of time without effort, thus marring an otherwise 


excellent book. G. P. F. 





